
ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
CONSTRUCTION CONTRACT 

 
THIS CONTRACT is made in Oakland, California by and between the Alameda County Waste 
Management Authority (“Agency”), and ____________________________________ (“Contractor”), 
who agree that:  

1. Contract Documents. The Contract Documents for this Contract shall consist of the following 
(check those that apply), all said provisions of which are made a part hereof as though fully set 
forth herein: 

□  Notice Inviting Bids  

□  Instructions to Bidders  

□  Proposal Documents (including DIR Registration, Debarment Certificate, Bid Schedules, Non-
Collusion Affidavit, Designation of Subcontractors, Contractor License Information, Bidder’s 
Bond, as indicated) 

□  General Conditions  

□  Special Conditions  

□  Technical Specifications   

□  Project Plans  

□  Bid form  

□  Contractor’s Payment Bond 

□  Performance Bond 

□  Evidence of Insurance 

□  Escrow Agreement 

2. Payment.  The Agency shall pay Contractor and Contractor agrees to accept the sum of 
__________________________________________ dollars ($_______________) in the manner 
provided in the Contract Documents and subject to adjustments provided for therein. 

3. Contract Administration.  The primary representatives of Agency and Contractor for contract 
administration are listed below.   

 Agency Contractor 

Primary Representative: Ben Cooper  



Address: 1537 Webster Street 
Oakland, CA 94612 

 

Telephone: 510-891-6511  
E-mail: bcooper@stopwaste.org  

4. Insurance and Bonds.  Concurrently with the execution of this Contract, Contractor shall file 
with the Agency the bonds and evidence of insurance specified in the Contract Documents and 
subject to adjustments provided for therein. 

5. Power to Execute Contract.  Each individual executing this Contract, on behalf of one of the 
parties, represents that he or she is duly authorized to sign and deliver the agreement on behalf 
of such party and that this agreement is binding on such party in accordance with its terms.  This 
Contract may be executed in two or more counterparts, each of which shall be deemed an 
original, but all of which taken together shall constitute one and the same instrument. 

IN WITNESS WHEREOF, the parties hereto have executed this agreement. 
 

Contractor Agency 
 
____________________________________   
Insert Name 
 
Date: _________________ 
    

 
__________________________________ 
Timothy Burroughs, Executive Director 
 
Date: __________________ 
 

 APPROVED AS TO FORM: 
 
__________________________ 
Richard Taylor, General Counsel 
 
Date: ____________________ 
 

 
  



ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
PUBLIC WORKS CONTRACT  

GENERAL CONDITIONS  
 

The following general conditions apply to all work being provided pursuant to this Contract. 

1. Definitions. The following terms as used in any contract of which these General Conditions are a 
part are defined as follows: 

1.1 Agency:  The Alameda County Waste Management Authority, a joint powers agency of 
the State of California. 

1.2 Architect or Engineer:  The person or persons so specified on the title sheet of the 
Technical Specifications and/or Project Plans. 

1.3 Contract:  The agreement between the Agency and Contractor concerning the Project, 
as evidenced by and comprised of the Contract Documents. 

1.4 Contract Documents:  All those documents listed in the Contract as comprising the 
entire agreement between the Agency and the Contractor.   

1.5 Contract Price:  The amount the Agency has agreed to pay and the Contractor has 
agreed to accept for the Work, as set forth in the Contract. 

1.6 Contractor:  The successful bidder for the Project and party to the Contract with the 
Agency as specified in the Contract.   

1.7 Days:  Unless otherwise specified in the Contract Documents, days mean Working Days. 

1.8 Project:  The Project named in the Contract Documents. 

1.9 Project Manager:  The Agency’s authorized representative for administration and overall 
management of the Project and Work.  The Project Manager is the official point of contact 
between the Agency, the Architect and/or Engineer, and the Contractor. 

1.10 Project Plans:  The primarily graphic detailed requirements concerning the Project and 
any addenda to the Project Plans signed by authorized Agency representatives and issued prior 
to bid opening, Equal Product Proposals accepted by the Agency and signed by authorized 
Agency representatives prior to bid opening, and change orders and other amendments to the 
Project Plans signed by authorized representatives of the Agency and the Contractor in 
accordance with the requirements of the Contract Documents.   

1.11 Subcontractor:  A person, firm, or corporation that is obligated as a party to a contract 
with the Contractor to perform part of the Project work.  For purposes of these General 
Conditions, Subcontractors include, but are not limited to, those that are obligated as parties to 
a contract with the Contractor to specially fabricate and install a portion of the Project Work 
according to the Technical Specifications and/or Project Plans.   



1.12 Technical Specifications:  The detailed Project requirements and any addenda to the 
Technical Specifications signed by authorized Agency representatives and issued prior to bid 
opening, Equal Product Proposals accepted by the Agency and signed by authorized Agency 
representatives prior to bid opening, and change orders and other amendments to the Technical 
Specifications signed by authorized representatives of the Agency and the Contractor in 
accordance with the requirements of the Contract Documents.   

1.13 Time for Completion:  The time within which the Work is to be diligently prosecuted to 
completion after receipt of the Notice of Proceed, as defined in the Instructions to Bidders. 

1.14 Work:  The furnishing of all equipment, tools, apparatus, facilities, material, labor, and 
skill necessary to perform and complete in a good and workmanlike manner the Project as 
shown in the Technical Specifications and Project Plans in accordance with the Contract 
Documents and applicable law. 

1.15 Working Day:  A working day is defined as any day, except as follows: 

a. Saturdays, Sundays, and “Legal Holidays” (“Legal Holidays” are defined as those 
holidays observed by the Agency); 

b. Days on which the Contractor is prevented by inclement weather or conditions 
resulting immediately therefrom adverse to the “current controlling operation or 
operations,” as determined by the Architect/Engineer, from proceeding with at least 75 
percent of the normal labor and equipment force engaged on such operation or 
operations for at least 60 percent of the total daily time being currently spent on the 
controlling operation or operations. The “current controlling operation or operations” 
are defined to include any feature of the work (e.g., an operation or activity, or a 
settlement or curing period) considered at the time by the Architect/Engineer, which if 
delayed or prolonged, will delay the time of completion of the Work. 

1.16 Written Notice: Notice provided pursuant to Section 12 of these General Conditions. 

2. Scope of Work. The Scope of Work is described as follows: 

2.1 Documents Furnished by Agency.  The Agency will furnish to the Contractor, free of 
charge, five (5) sets of full-size prints of the Project Plans and Technical Specifications for 
execution of the Work.  Throughout the performance of the Work, the Contractor must keep 
one copy of the Project Plans and Technical Specifications in good order and available for review 
by the Project Manager, the Engineer, the Architect, and any other Agency contractors or 
representatives.   

2.2 Ownership of Documents Furnished by Agency.  All documents furnished by the Agency, 
including, but not limited to, the Technical Specifications, Project Plans, and any copies, are the 
property of the Agency.  Documents furnished by the Agency may not to be used on any other 
work.  All documents furnished by the Agency must be returned to Agency upon completion of 
the Work. 

2.3 Technical Specifications and Project Plans. 



a. The Technical Specifications and Project Plans are complementary and intended 
to mutually describe the Work necessary to complete the Project in accordance with the 
Contract Documents. 

b. In general, the Project Plans indicate dimensions, position, and kind of 
construction, and the Technical Specifications indicate qualities and methods.  Any Work 
indicated on the Project Plans and not mentioned in the Technical Specifications or vice 
versa must be furnished as though fully set forth in both.  Work that is not particularly 
detailed, marked, or specified shall be the same as similar Work that is detailed, 
marked, or specified.  The Contractor must furnish items necessary for the operation of 
equipment depicted in the Project Plans or specified in the Technical Specifications that 
are suitable to allow such equipment to function properly at no extra charge. 

c. The Contractor must notify the Project Manager and the Architect/Engineer as 
soon as possible of any apparent errors or inconsistencies including, but not limited to, 
typographical or notational errors in the Project Plans, Technical Specifications, and/or 
in work done by others affecting the Work.  The Project Manager will issue instructions 
concerning any such apparent errors or inconsistencies.  If the Contractor proceeds with 
Work impacted by apparent errors or inconsistencies without instructions from the 
Project Manager, the Contractor shall do so at its sole risk and shall have all of the 
obligations and the Agency shall have all of the rights and remedies specified in Section 
11 concerning any resulting damage or defect.   

d. The General Conditions apply with equal force to all of the Work, including extra 
work authorized by the Project Manager in accordance with the Contract Documents.  
The Contractor must submit any required shop diagrams and/or drawings by the times 
and in the quantities indicated in the Technical Specifications.  Any such shop diagrams 
and/or drawings must show completely the Work to be done, expanding on the Project 
Plans concerning details not previously shown, field conditions, and the condition of the 
Work.  Architect or Engineer review of such shop diagrams and/or drawings will concern 
conformance with the requirements of the Contract Documents only.  The Architect or 
Engineer assumes no responsibility for the correctness or accuracy of the dimensions or 
any other contents of any shop diagrams and/or drawings submitted by the Contractor.  
The Contractor must check all dimensions at the Work site.  Shop diagrams and/or 
drawings must be clearly marked with the name of the Project and the name of the 
Contractor, subcontractor, or supplier making the submittal, and must be stamped and 
signed by the Contractor and submitted under a signed transmittal letter from the 
Contractor certifying that all dimensions have been checked at the Work site.  These 
requirements are mandatory.  The Architect or Engineer will not review shop diagrams 
and/or drawings that do not satisfy these requirements.  The Contractor will be 
responsible for any and all discrepancies between dimensions of the actual Project site 
and/or Work and those shown on shop diagram and/or drawings submitted by the 
Contractor, and for any other errors contained in or resulting from such shop diagrams 
and/or drawings including, but not limited to, errors in material and/or equipment 
quantities and any resulting errors, delays, or additional cost in the performance of the 
Work.  The Contractor will have all of the obligations and the Agency will have all of the 
rights and remedies that are specified in Section 11 concerning any discrepancies or 



errors in shop diagrams and/or drawings submitted by the Contractor, and concerning 
any resulting errors, delays, or additional costs in the performance of the Work.   

2.4 For Reference Only.  Contractor is responsible for the careful review of any document, 
study, or report appended to the Contract Documents solely for informational purposes and 
identified as “For Reference Only.”  Nothing in any document, study, or report so appended and 
identified is intended to supplement, alter, or void any provision of the Contract Documents.  
However, Contractor is advised that the Agency or its representatives may be guided by 
information or recommendations included in such reference documents, particularly when 
making determinations as to the acceptability of proposed materials, methods, or changes in 
the Work.  Contractor must promptly notify the Agency of any perceived or actual conflict 
between the Contract Documents and any document provided For Reference Only. 

3. Control of Work and Material.   

3.1 Project Manager’s Status.  The Project Manager will administer the Project in 
accordance with the Contract Documents.  After execution of the Contract and issuance of the 
Notice to Proceed, all correspondence and/or instructions concerning the Project between the 
Contractor and/or the Agency shall be forwarded through the Project Manager.  Except as 
otherwise provided in the Contract Documents, the Project Manager will not be responsible for 
and will not have control or charge of construction means, methods, techniques, or procedures 
or for safety precautions in connection with the Work.  The Project Manager, however, will have 
authority to reject materials and/or workmanship that do not conform to the requirements of 
the Contract Documents.  The Project Manager will also have the authority to require inspection 
or testing of the Work.   

3.2 Architect’s or Engineer’s Status.  The Architect or Engineer will advise the Project 
Manager concerning decisions on all claims of the Contractor and all other matters relating to 
the execution and progress of the Work or the interpretation of the Contract Documents.  The 
Architect or Engineer will also advise the Project Manager concerning Work that does not 
conform to the Contract Documents.  Whenever, in the Architect’s or Engineer’s opinion, it is 
necessary or advisable in accordance with the Contract Documents, the Architect or Engineer 
may recommend to the Project Manager inspection or testing of the Work, whether or not such 
Work is then fabricated, installed or completed. 

3.3 Inspection and Testing of Work and Material. 

a. The Agency, the Project Manager, the Architect, or Engineer and their 
representatives will have access to the Work at all times wherever it is in preparation or 
progress.  The Contractor must provide proper facilities for such access and for 
inspection. 

b. The Contractor must inspect all materials as delivered and promptly return all 
defective materials without waiting for their rejection by the Project Manager or 
Architect or Engineer. 

c. If the Project Manager, the Technical Specifications, or any laws, ordinances, or 
any public authority require any Work to be tested or approved, the Contractor must 
give the Project Manager timely notice of the Contractor’s readiness for inspection.  



Inspections will be promptly made, and where practicable, at the source of supply.  Any 
work subject to such testing that is covered up without timely notice to the Project 
Manager or without the approval or consent of the Project Manager must, if required by 
the Project Manager, be uncovered for examination at the Contractor's expense.  The 
Contractor will have all of the obligations and the Agency will have all of the rights and 
remedies that are specified in Section 11 concerning any work subject to testing that is 
covered up without timely notice to the Project Manager and that is not uncovered for 
examination at the Contractor’s expense if required by the Project Manager.   

d. Tests of materials or qualification tests required by the Contract Documents 
must be made in accordance with the Technical Specifications and other applicable 
codes and law.  Copies of all testing reports shall be distributed as required in the 
Technical Specifications. 

e. The Agency or its representatives may order re-examination of questioned 
Work.  If ordered to do so, the Contractor must uncover such Work.  If such Work is 
found to be according to the Contract Documents, the Agency shall pay the cost of 
uncovering and restoring the Work, unless such Work was subject to testing and 
covered up without timely notice to or approval of the Project Manager.  If re-examined 
Work is found not in accordance with the Contract Documents, the Contractor must pay 
the cost of uncovering and restoring the Work.  The Contractor will have all of the 
obligations and the Agency will have all of the rights and remedies that are specified in 
Section 11 concerning any re-examined Work not in accordance with the Contract 
Documents that the Contractor fails to uncover and restore at the Contractor’s expense.   

f. The Contractor must replace or correct without charge any material or 
workmanship found not to conform to the requirements of the Contract Documents, 
unless the Agency consents to accept such material or workmanship with an 
appropriate adjustment in the Contract Price.  The Contractor must promptly segregate 
and remove non-conforming material from the Work site.  The Contractor will have all 
of the obligations and the Agency will have all of the rights and remedies that are 
specified in Section 11 concerning any failure by the Contractor to replace or correct 
without charge any material or workmanship that does not conform to the 
requirements of the Contract Documents and that the Agency has not consented to 
accept.   

3.4 Samples Furnished by the Contractor.  The Contractor must furnish all samples for 
approval as directed in sufficient time to permit the Architect or Engineer to examine, approve, 
and select samples before they are required by the progress of the Work.  Portions of the Work 
for which samples are required and for which the Architect or Engineer has selected samples 
must be in accordance with such approved samples.  Samples must be sent prepaid to the office 
of the Project Manager or to such place as the Project Manager may direct. 

3.5 Materials and Substitutions. 

a. New Materials.  Materials used for the Work must be new and of the quality 
specified.  When not particularly specified, materials must be the best of their class or 



kind.  The Contractor must, if required, submit satisfactory evidence as to the kind and 
quality of materials. 

b. Substitutions.  If the Contractor submitted complete information to the Agency 
for products proposed as equals in accordance with the Contract Documents, and the 
Agency approved such products proposed as equals in writing, the Contractor may 
either furnish such products approved as equals, or furnish the products listed by 
manufacturer name, brand, or model number in the Technical Specifications or Project 
Plans.  The Agency retains the right, in its sole discretion, to accept or reject any other 
proposed substitution.  To be considered, proposals concerning products proposed as 
equals must include sufficient information to permit the Agency to determine whether 
the products proposed as equals will satisfy the same performance requirements as 
products listed by manufacturer’s name, brand, or model number.  Such performance 
requirements may include, but are not limited to, size, strength, function, appearance, 
ease of maintenance and repair, and useful life requirements.  If the Agency does not 
accept a proposed substitution, the Contractor must furnish the product specified in the 
Technical Specifications or Project Plans for the Contract Price, regardless of whether 
the product is specified by manufacturer’s name, brand or model number, or otherwise.   

c. Delivery and Storage.  During the performance of the Work, all materials must 
be neatly stacked, properly protected from the weather and other adverse impacts, and 
placed so as to avoid interference with efficient progress of the Work, with other 
activities of the Agency, or with the use of existing Agency facilities by the public.  All 
materials must be delivered so as to ensure efficient and uninterrupted progress of the 
Work.  Materials must be stored so as to cause no obstruction and so as to prevent 
overloading of any portion of the Work.  The Contractor will be responsible for damage 
or loss of materials delivered to and/or stored at the Work site due to weather or other 
causes.  The Contractor must promptly remove from the Work site all materials rejected 
by the Agency or its representatives as failing to conform to the requirements of the 
Contract Documents, whether such non-conforming materials have been incorporated 
in the Work or not.  If the Agency or its representatives so direct, the Contractor must 
promptly replace and re-execute Work performed by the Contractor and order the 
replacement and re-execution of Work performed by subcontractors using non-
conforming materials with materials that satisfy the requirements of the Contract 
Documents without expense to the Agency.  The Contractor will bear the expense of 
making good all Work destroyed or damaged by such removal.  The Contractor will have 
all of the obligations and the Agency will have all of the rights and remedies that are 
specified in Section 11 concerning any failure by the Contractor to replace or re-execute 
Work using non-conforming materials, and/or to make good all work destroyed or 
damaged by such removal and/or execution.   

3.6 Audit and Examination of Records.   

a. The Agency may examine and audit at no additional cost to the Agency, all 
books, estimates, records, contracts, documents, bid documents, bid cost data, 
subcontract job cost reports and other Project related data of the Contractor, 
subcontractors engaged in performance of the Work, and suppliers providing supplies, 
equipment and other materials required for the Work, including computations and 



projections related to bidding, negotiating, pricing or performing the Work or contract 
modifications and other materials concerning the Work, including, but not limited to, 
Contractor daily logs, in order to evaluate the accuracy, completeness, and currency of 
cost, pricing, scheduling and any other project related data.   

b. The Contractor will make available all such Project related data at all reasonable 
times for examination, audit, or reproduction at the Contractor’s business office at or 
near the Work site, and at any other location where such Project related data may be 
kept until three (3) years after final payment under the Contract.   

c. Pursuant to California Government Code section 8546.7, if the amount of public 
funds to be expended is in excess of $10,000, this Contract shall be subject to the 
examination and audit of the State Auditor, at the request of the Agency, or as part of 
any audit of the Agency, for a period of three (3) years after final payment under the 
Contract.  

d. This Section 3.6 shall survive termination of this Contract. 

3.7 Advertising.  No advertising signs of any kind may be displayed on the Work site, or on 
fences, offices, or elsewhere adjacent to the Work site. 

3.8 Project Schedule.   

a. Schedule. Within ten (10) days of the Notice to Proceed, the Contractor shall 
submit a bar chart schedule showing each task of Work, the sequence of each task, the 
number of days required to complete each task, and the critical path controlling the 
completion of the entire Work.  The schedule shall allow for the completion of the 
entire Work within the Time for Completion. 

b. Agency Review of Schedule.  The Agency may review the Contractor’s submitted 
schedule and may note any exceptions.  The Contractor shall correct any exceptions 
noted by the Agency within five (5) working days of being notified of the exceptions. 

c. Update of Schedule.  After submission of a schedule to which the Agency has 
taken no exceptions, the Contractor shall submit an updated schedule on a biweekly 
basis until completion of the Work.  The updated schedule shall show the progress of 
Work as of the date specified in the updated schedule. 

d. Float.  The schedule shall show early and late completion dates for each task.  
The number of days between these dates shall be designated as “Float.”  The Float shall 
be designated to the Project and shall be available to both the Agency and the 
Contractor as needed. 

e. Failure to Submit Schedule.  If the Contractor fails to submit the schedule within 
the time period specified in Section 3.8.a, or the updated schedule as specified in 
Section 3.8.c, or submit a schedule to which the Agency has taken uncorrected 
exceptions, the Agency shall be entitled to withhold payment for the next application 
for payment submitted after the schedule or updated schedule becomes late. 



f. Responsibility for Schedule.  The Contractor shall have sole and exclusive 
responsibility for creating the schedule and properly updating it.  The Agency has no 
authority to approve the schedule.  The Agency may note exceptions to any schedule 
submitted by the Contractor.  However, it shall be the Contractor’s sole responsibility to 
determine the proper method to address exceptions and the Agency’s review of the 
schedule shall not serve to place any such obligation on the Agency. 

3.9 Debris.  Contractor shall remove from the project site all debris resulting from 
performance of the Work no less often than daily.  If Contractor fails to do so, Agency may, after 
twenty-four (24) hours' notice to Contractor, clean up the site and deduct the cost from the 
Contract Price. 

3.10 Work Hours.  Contractor shall perform all work during the hours of 8:00 a.m. – 5:00 
p.m., Monday through Friday unless otherwise specified in the Special Provisions or authorized 
by the Agency in writing. If the Contractor wishes to work during any other hours or on 
weekends, written permission must be received from the Agency.  The request must be received 
at least two (2) working days in advance of any work.  No work will be allowed on holidays 
observed by the Agency except in the case of an emergency.  A listing of holidays observed by 
Agency is on file in the Agency’s offices and is available upon request.  If Contractor requests 
overtime work in which the Agency will incur costs, Contractor shall be responsible for payment 
of the Agency’s costs incurred in connection with the overtime work.  The Agency will invoice 
the Contractor at time and one half to cover the costs incurred.  If Contractor does not pay the 
invoice within ten days, the Agency may deduct the amount billed from other payments due or 
to become due to Contractor under the Contract.   

4. Changes in Work. 

4.1 Agency Directed Change Orders.  The Agency may at any time during the progress of the 
Work direct any amendments to the Work or any of the Contract Documents, including, but not 
limited to the Technical Specifications, or Project Plans.  Such amendments will in no way void 
the Contract, but will be applied to amend the Contract Price, if such amendments affect the 
Contract Price, the Project schedule, or any other provision of the Contract Documents based on 
a fair and reasonable valuation of the amendment, and based upon the actual costs of the 
change order, in accordance with this Section 4. 

4.2 Writing Requirement.  Change orders and other amendments to the Technical 
Specifications, the Project Plans, or other Contract Documents may be made only by a writing 
executed by authorized representatives of the Agency and the Contractor.   

4.3 Contractor Proposed Change Orders.  Unless the Construction Manager otherwise 
authorizes or the Agency and the Contractor otherwise agree, change order proposals 
submitted by the Contractor must be submitted to the Construction Manager no later than the 
time of the proposed change.   

4.4 All Change Orders.  All change order proposals must be submitted on completed Change 
Order forms provided by the Agency. All such change order proposals must itemize all cost 
impacts of the proposed change order and include a total price for that change order and the 
amended Contract Price that would become effective upon execution of the change order.  All 
change order proposals must specify any change in the Project schedule, or in any project 



milestone including, but not limited to, the Time for Completion, under the change order.  It is 
understood that change orders that do not specify a change in any milestone, including, but not 
limited to, the Time for Completion, may be accomplished by the Time for Completion then in 
effect.  Contractor shall maintain accurate daily records of actual costs incurred whether by 
Contractor or any subcontractor, in accordance with Section 3.6.  

4.5 Change Order Pricing.  Payment for authorized change orders shall be based upon actual 
costs incurred by Contractor. In no event shall Contractor be permitted to rely upon cost 
estimates submitted with a change order proposal as a basis for compensation. Change order 
pricing will be governed by the following:   

a. Where the work involved is covered by unit prices contained in the Contract 
Documents, by application of unit prices to the quantities involved in the changed Work; 

b. By mutual agreement upon new unit prices and related quantities for the 
changed Work;  

c. By a combination of existing and mutually agreed upon new unit prices and 
related quantities for the changed Work; or 

d. By mutual agreement to a lump sum.  

4.6 Liability Under Unapproved Change Orders.  The Contractor shall be solely responsible 
for any and all losses, costs, or liabilities of any kind incurred by the Contractor, any 
subcontractor engaged in the performance of the Work, any party supplying material or 
equipment for the Work or any third party that are incurred pursuant to Contractor-proposed 
change orders prior to issuance of an approved change order executed in accordance with this 
Section 4.  The Contractor will have all of the obligations and the Agency will have all of the 
rights and remedies that are specified in Section 11 concerning any work or resulting losses, 
costs, or liabilities pursuant to a Contractor proposed change order before issuance of an 
approved change order executed in accordance with this Section 4.   

4.7 Changes Subject to Contract Documents.  Any changes in the Work and/or the Contract 
Documents pursuant to change orders and any other amendments issued in accordance with 
the Contract Documents, including this Section 4, will in all respects be subject to all provisions 
of the Contract Documents, including, but not limited to, the Technical Specifications and the 
Project Plans, except as modified by such change orders or amendments.   

4.8 Change Order Disputes.   

a. Disputed Agency Directed Change Orders.  If the Contractor disputes an Agency 
directed change order following a reasonable effort by the Agency and the Contractor to 
resolve the dispute including, at a minimum, a meeting between appropriate 
representatives of the Contractor and the Agency, the Contractor must commence 
performing the Work consistent with the disputed change order within five (5) working 
days of the last meeting between representatives of the Contractor and the Agency to 
resolve the dispute, or within the time specified in the disputed Agency directed change 
order, whichever is later.  In performing Work consistent with a disputed Agency-
directed change order pursuant to this provision the Contractor will have all of the 



Contractor’s rights concerning claims pursuant to the Contract Documents and 
applicable law.   

b. Disputed Contractor Proposed Change Orders.  If the Agency disputes a 
Contractor proposed change order, the Agency and the Contractor will use reasonable 
efforts to resolve the dispute including, at a minimum, holding a meeting between 
appropriate representatives of the Contractor and the Agency.  Regardless of and 
throughout any such efforts to resolve the dispute the Contractor must continue 
performing the Work irrespective of and unmodified by the disputed change order.  In 
continuing to perform the Work, the Contractor will retain all of the Contractor’s rights 
under contract or law pertaining to resolution of disputes and protests between 
contracting parties.  Disputes between the Agency and the Contractor concerning any 
Contractor-proposed change order or other amendment do not excuse the Contractor’s 
obligation to perform the Work in accordance with the Contract Documents excluding 
such Contractor-proposed change order or other amendment by the Time for 
Completion or waive any other Project milestone or other requirement of the Contract 
Documents. 

5. Trenching and Utilities. 

5.1 Excavation More Than Four Feet Deep (California Public Contract Code section 7104).   

a. If the Work involves excavation more than four feet deep the Contractor must 
promptly notify the Agency in writing before disturbing:  

i. Material that the Contractor believes may be hazardous waste, as 
defined in section 25117 of the Health and Safety Code, that is required to be 
removed to a Class I, Class II or Class III disposal site in accordance with 
provisions of existing law;  

ii. Subsurface or latent physical conditions at the Work site differing from 
those indicated by information about the site made available to bidders prior to 
the deadline for submitting bids; or  

iii. Unknown physical conditions at the Work site of any unusual nature, 
different materially from those ordinarily encountered and generally recognized 
as inherent in work of the character provided for in the Contract Documents.  

b. The Agency will promptly investigate any such conditions for which notice is 
given.  If the Agency finds that the conditions do materially differ, or involve hazardous 
waste, and would cause a decrease or increase in the cost or time of performance of the 
Work, the Agency will issue a change order pursuant to Section 4.   

c. If a dispute arises between the Agency and the Contractor concerning whether 
the conditions materially differ, or involve hazardous waste, or cause a decrease or 
increase in the cost or time of performance, the Contractor will not be excused from any 
completion date provided in the Contract Documents, but shall proceed with all Work to 
be performed.  The Contractor will retain all rights under contract or law pertaining to 
resolution of disputes and protests between contracting parties. 



5.2 Excavation of Five Feet or More (Labor Code section 6705).  Contractor must prepare 
and submit for the Agency’s acceptance, prior to excavation of five feet or more in depth, a 
detailed plan showing the design of shoring, bracing, sloping, or other provisions to be made for 
worker protection from the hazard of caving ground during excavation.  The shoring system plan 
must be prepared and stamped by a registered civil or structural engineer. 

5.3 Underground Infrastructure.   

a. Before starting work that could damage or interfere with underground 
infrastructure, Contractor shall locate the infrastructure described in the Contract 
Documents, including laterals and other appurtenances, and determine the presence of 
other underground infrastructure inferred from visible facilities, such as buildings, 
meters, and junction boxes.  

b. Contractor acknowledges that underground infrastructure described in the 
Contract Documents may be in different locations from those described, and additional 
infrastructure may exist. 

i. Upon discovering an underground main or trunk line not described in 
the Contract Documents, Contractor shall immediately notify the Engineer and 
the infrastructure owner. The Engineer will order the locating and protecting of 
the infrastructure. The locating and protected is change order work. 

ii. Contractor shall immediately notify the Engineer of a delay due to the 
presence of main-line underground infrastructure not described in the Contract 
Documents or in a substantially different location.  

iii. Contractor shall notify the Engineer if the infrastructure described in the 
Contract Documents cannot be found. If after giving the notice, Contractor finds 
the infrastructure in a substantially different location from that described, 
finding the infrastructure is change order work. 

c. Contractor is responsible for contacting USA North 811 and following the 
procedures specified in its Excavation Handbook: 
https://usanorth811.org/images/2020CAHandbook.pdf.  

d. Contractor is responsible for protecting underground infrastructure in 
compliance with Government Code sections 4216 through 4216.24.  

e. In accordance with California Government Code section 4215, the Agency 
assumes the responsibility for the timely removal, relocation, or protection of existing 
main or trunk line utility facilities located on the Work site if such utilities are not 
identified by the Agency in the Technical Specifications and/or Project Plans.  The 
Agency will compensate the Contractor for the costs of locating, repairing damage not 
due to the Contractor’s failure to exercise reasonable care, and removing or relocating 
existing main or trunk line utility facilities located at the Work site and not identified 
with reasonable accuracy in the Technical Specifications and/or Project Plans.  The 
Agency will also compensate the Contractor for the cost of equipment on the Project 
necessarily idled during such work.  The Contractor will not be assessed liquidated 



damages for Work completion delays caused by the Agency’s failure to provide for 
removal or relocation of such main or trunk line utility facilities. 

f. Nothing in this provision or the Contract Documents will be deemed to require 
the Agency to indicate the presence of existing service laterals or appurtenances 
whenever the presence of such utilities on the Work site can be inferred from the 
presence of other visible facilities, such as buildings, meter and junction boxes, on or 
adjacent to the Work site; provided, however, that nothing in this provision or the 
Contract Documents shall relieve the Agency from identifying main or trunk lines in the 
Technical Specifications and/or Project Plans. 

g. Nothing in this provision or the Contract Documents will preclude the Agency 
from pursuing any appropriate remedy against the utility for delays which are the 
responsibility of the utility. 

h. Nothing in this provision or the Contract Documents will be construed to relieve 
a utility from any obligation as required either by law or by contract to pay the cost of 
removal or relocation of existing utility facilities.  

i. If the Contractor while performing the Work discovers utility facilities not 
identified by the Agency in the Technical Specifications and/or Project Plans, the 
Contractor must immediately notify the Agency and utility in writing.  

j. Either the Agency or the utility, whichever owns existing main or trunk line 
utility facilities located on the Work site, shall have sole discretion to effect repairs or 
relocation work or to permit the Contractor to perform such repairs or relocation work 
at an agreed-upon price.  

k. If ordered by the Agency, the Contractor will repair infrastructure damage. If the 
infrastructure damage is caused by Contractor’s negligence, Contractor shall bear the 
cost of repair. Otherwise, the repair is change order work. 

6. Project Facilities. 

6.1 Work Site Offices.   

a. Any Work site office facilities used by the Contractor and/or its privities must 
conform to all applicable codes, ordinances, and regulations.  The cost of such Work site 
office facilities shall be  included in the Contract Price unless specifically included as a 
bid item. 

b. The Agency and its authorized representatives will at all reasonable times while 
such office facilities are located at the Work site (including, at a minimum, all times 
during which the Work is performed), have access to any such Work site office facilities 
used by the Contractor and/or its privities.  With respect to the right of access of the 
Agency and its authorized representatives, neither the Contractor nor its privities shall 
have a reasonable expectation of privacy pursuant to the Fourth Amendment to the 
Unites States Constitution or other applicable law concerning such Work site office 
facilities used by the Contractor and/or its privities.  Without exception, any and all 



Project related materials located at such Work site facilities will be subject to inspection 
and copying by the Agency and its authorized representatives at all reasonable times 
while such facilities are located at the Work site (including, at a minimum, all times 
during which the Work is performed).  Any interference by the Contractor or its privities 
with the Agency’s rights of access and pursuant to this Section 6 will constitute a 
material breach of the Contract subject to any and all remedies available pursuant to 
the Contract Documents and at law and equity.   

7. Prosecution and Progress. 

7.1 No Damage for Delay Beyond Agency and Contractor Control.   

a. The Contractor will not be held responsible for delays in performance of the 
Work caused by delay beyond the control of both Agency and Contractor, such as by 
strikes, lockouts, or labor disturbances that are not within the control of the Contractor 
to resolve, lack or failure of transportation, or acts of other government entities.  This 
provision will not apply where the delay would not have occurred but for a previous 
Contractor-caused delay in the prosecution of the Work.   

b. The Agency will not be liable to the Contractor, any subcontractor or other 
entity engaged in the performance of the Work, any supplier, or any other person or 
organization, or to any surety or employee or agent of any of them, for damages arising 
out of or resulting from (i) delays beyond the control of the Agency and the Contractor 
including but not limited to fires, floods, epidemics, abnormal weather conditions, 
earthquakes, and acts of God or acts or neglect by utility owners or other contractors 
performing other work, or (ii) delays caused by the Agency, its officials, officers, 
employees, agents, or volunteers, or delays caused by the Project Manager or the 
Architect or Engineer, which delays are reasonable under the circumstances involved 
and/or are within the contemplation of the Agency and the Contractor.  An extension of 
the Time for Performance in an amount equal to the time loss due to such delay(s) will 
be the Contractor’s sole and exclusive remedy for such delay(s).   

7.2 No Damage for Contractor-Caused Delay.  Contractor shall not be entitled to additional 
compensation for extended field or home office overhead, field supervision, costs of capital, 
interest, escalation charges, acceleration costs, or other impacts for any delays to the extent 
such delays are caused by the failure of the Contractor or any subcontractor or other entity 
engaged in performance of the Work to perform the Work in accordance with the Contract 
Documents.  Contractor may be eligible for additional compensation in excess of the Contract 
Price for delays caused by the Agency and/or its privities, as provided in subsection 7.4. 

7.3 No Damage for Other Delay.  Contractor will not be entitled to damages for delay to the 
Work caused by the following, which the Agency and Contractor agree will be deemed for 
purposes of California Public Contract Code section 7102 either not caused by the Agency, 
and/or within the contemplation of the Agency and the Contractor, and/or reasonable under 
the circumstances: 

a. Exercise of the Agency’s right to sequence the Work in a manner that would 
avoid disruption to the Agency and other contractors based on:  the failure of the 
Contractor or any subcontractor or other entity engaged in the performance of the 



Work to perform the Work in accordance with the Contract Documents, enforcement by 
the Agency or any other governmental agency of competent jurisdiction of any 
government act or regulation, or enforcement by the Agency of any provisions of the 
Contract.   

b. Requests for clarification or information concerning the Contract Documents or 
proposed change orders or modifications to the Contract Documents, including 
extensive and/or numerous such requests for clarification or information or proposed 
change orders or modifications, provided such clarifications or information or proposed 
change orders or modifications are processed by the Agency or its representatives in a 
reasonable time in accordance with the Contract Documents. 

7.4 Delays Caused by the Agency and/or Its Privities.  Either the Agency or the Contractor 
may propose a change in the Time for Completion for delays that are purported to be caused by 
the Agency and/or its privities and that are not reasonable under the circumstances involved 
and/or that are not within the contemplation of the Agency and the Contractor.  Such proposed 
changes in the Time for Completion will constitute change order proposals subject to Section 4.  
In accordance with Section 4, the Agency and the Contractor may agree upon pricing for the 
cost impacts, if any, resulting from such delays.  If such pricing is in anticipation of cost impacts 
that may, but have not yet occurred, the Agency will be obligated to pay the Contractor for such 
anticipated impacts in accordance with the Contract and any applicable, approved change 
orders only to the extent the Contractor actually incurs the anticipated cost impacts.  
Notwithstanding anything to the contrary in Section 4.5.b, the Agency and the Contractor may 
agree to a daily rate or cap or lump sum that will apply to the cost impacts, if any, resulting from 
delay purportedly caused by the Agency and/or its privities subject to this provision.  However, if 
such daily rate or cap or lump sum is in anticipation of cost impacts that have not yet occurred, 
the Agency will be obligated to pay such daily rate or cap or lump sum only to the extent the 
Contractor actually incurs such cost impacts. 

7.5 Weather Delays.  When determined by the Project Manager, extensions of the Time for 
Completion will be allowed for weather conditions that prevent the Contractor from proceeding 
with the current controlling operation or operations with at least 75 percent of the normal labor 
and equipment force engaged on that operation or operations for at least 60 percent of the 
total daily time being currently spent on the controlling operation or operations.  The current 
controlling operation or operations is to be construed to include any feature of the work (e.g., 
an operation or activity, or a settlement or curing period) considered at the time by the 
Inspector and the Contractor, which, if delayed or prolonged, will delay the time of completion 
of the contract.  The Project Manager will provide the Contractor with a weekly statement of 
working days. 

7.6 Delay Claims.  Whenever the Contractor claims a delay for which the Time for 
Completion may be extended, the Contractor must request an extension of time within five (5) 
days of the start of the delay.  The request must be in writing and describe in detail the cause for 
the delay, and, if possible, the foreseeable extent of the delay. 

7.7 Contractor Coordination of the Work. 



a. The Agency reserves the right to do other work in connection with or in the 
vicinity of the Project by contract or otherwise, and Contractor shall at all times conduct 
the Work so as to impose no hardship on the Agency, others engaged in the Work, or 
other contractors working at the Work site.  The Contractor will adjust, correct, and 
coordinate the Work with the work of others so that no delays result in the Work or 
other work at or near the Work site. 

b. If any part of the Work depends for proper execution or results upon the work 
of the Agency or any other contractor, the Contractor will, before proceeding with such 
Work, promptly report to the Agency any apparent discrepancies or defects in such 
other Work.  Failure of the Contractor to promptly report any apparent discrepancy or 
defect will be deemed an acceptance of the Agency’s or other contractor's Work as fit 
and proper. 

c. The Contractor will anticipate the relations of the various trades to the progress 
of the Work and will ensure that required anchorage or blocking is furnished and set at 
proper times.  Anchorage and blocking necessary for each trade shall be part of the 
Work except where stated otherwise. 

d. The Contractor will provide proper facilities at all times for access of the Agency, 
the Project Manager, Architect, or Engineer, and other authorized Agency 
representatives to conveniently examine and inspect the Work. 

7.8 Liquidated Damages.  Time is of the essence in the Contract.  The Agency and the 
Contractor agree that it will be difficult and/or impossible to determine the actual damage that 
the Agency would sustain in the event of the Contractor’s failure to fully perform the Work or to 
fully perform all of the Contractor’s obligations that have accrued pursuant to the Contract by 
the Time for Completion.  Accordingly, the Agency and the Contractor agree in accordance with 
California Government Code section 53069.85 that the Contractor will forfeit and pay to the 
Agency liquidated damages in the amount indicated in the Instructions to Bidders for each and 
every calendar day completion of the Work and/or performance of all of the Contractor’s 
obligations that have accrued pursuant to the Contract is delayed beyond the Time for 
Completion.  The Agency and the Contractor further agree in accordance with California 
Government Code section 53069.85 that the liquidated damages sum specified in this Contract 
is not manifestly unreasonable under the circumstances existing at the time the Contract was 
made, and that the Agency may deduct liquidated damages sums in accordance with this 
provision from any payments due or that may become due the Contractor under the Contract. 

8. Contractor Responsibilities. 

8.1 Eligibility.  By executing the Contract, the Contractor certifies that the Contractor is not 
ineligible to perform work on public works projects pursuant to California Labor Code sections 
1777.1 or 1777.7.  In accordance with California Public Contract Code section 6109(a), 
contractors who are ineligible to perform work on public works projects pursuant to California 
Labor Code sections 1777.1 or 1777.7 may neither bid on, be awarded or perform the Work.  
The Contractor shall hold harmless and indemnify the Agency from and against any and all 
damages, costs, and liability arising from or as a consequence of any violation of Public Contract 
Code section 6109. 



8.2 DIR Registration.  This project is subject to compliance monitoring and enforcement by 
the Department of Industrial Relations (“DIR”). No contractor or subcontractor may be listed on 
a bid or proposal for a public works project unless registered with the DIR pursuant to Labor 
Code section 1725.5. A contractor or subcontractor shall not be qualified to bid on, be listed in a 
bid proposal, or enter into any contract for public work, unless currently registered and qualified 
to perform public work pursuant to Labor Code section 1725.5. By submitting a bid or proposal 
to the Agency, Contractor is certifying that he or she has verified that all subcontractors used on 
this public work project are registered with the DIR in compliance with Labor Code sections 
1771.1 and 1725.5, and Contractor shall provide proof of registration to the Agency. If the entire 
project cost does not exceed $25,000 for construction, alteration, demolition, installation, or 
repair work or $15,000 for maintenance work (“Small Project Exemption”), the Contractor and 
subcontractors are not subject to these registration requirements. 

8.3 Supervision of the Work.  The Contractor will be solely responsible for the performance 
of the Work, including portions of the Work to be performed by subcontractors.  The Contractor 
is charged with ensuring that all orders or instructions from the Agency, Project Manager, or 
Architect/Engineer are disseminated to and followed by all subcontractors engaged in 
performance of the Work.  The Contractor will supervise the Work using the Contractor’s best 
skill and attention.  At any time during the progress of the Work, the Agency, the Project 
Manager, or the Architect/Engineer may require the Contractor and/or subcontractors engaged 
in performance of the Work to attend a project meeting and the Contractor will attend, and 
ensure the attendance of any subcontractors whose attendance is required by the Agency 
and/or advisable in light of the matters to be addressed at the meeting.   

8.4 Contractor's Superintendent.  The Contractor will keep on the Work, throughout its 
progress, a competent superintendent and any necessary assistants, all satisfactory to the 
Agency.  The superintendent may not be changed without the consent of the Agency.  The 
superintendent will represent the Contractor and all directions given by the Agency to the 
superintendent will bind the Contractor in accordance with the Contract.  Superintendent time 
included in Contractor’s completed bid schedule and/or in approved change orders, if any, must 
be included in Contractor’s approved overhead rate and may not be charged as a direct cost. 

8.5 Competent Employees.  The Contractor must at all times enforce strict discipline and 
good order among the Contractor’s employees and may not employ on the Work any unfit 
person or anyone not skilled in the Work assigned, or anyone incompetent or unfit for the 
duties of that person.  When the Agency determines that a Contractor employee does not 
satisfy the requirements of this provision, upon notice from the Agency, the Contractor must 
ensure that employee performs no further Work and is no longer present at the Work site.  Any 
such Contractor employee may not again be employed on the Work without Agency approval.   

8.6 Drug-Free Workplace.  Contractor shall maintain a drug-free workplace.  Neither 
Contractor nor Contractor's employees shall unlawfully manufacture, distribute, dispense, 
possess or use controlled substances, as defined in 21 U.S. Code Section 812, including 
marijuana, heroin, cocaine, and amphetamines, at any facility, premises or work-site used in any 
manner in connection with performing services pursuant to this Contract.  If Contractor or any 
employee of Contractor is convicted or pleads nolo contendere to a criminal drug statute 
violation occurring at such a facility, premises, or work-site, the Contractor, within five (5) days 



thereafter, shall notify the Agency.  Failure to comply with this section shall constitute a material 
breach of this Contract. 

8.7 Items Necessary for Proper Completion of the Work.  Except as otherwise noted in the 
Contract Documents, the Contractor will provide and pay for all labor, materials, equipment, 
permits, fees, licenses, facilities, and services necessary for the proper execution and timely 
completion of the Work in accordance with the Contract Documents. 

8.8 Construction Reports.  For projects scheduled to require more than three (3) days to 
complete, Contractor shall prepare and submit a written daily activity report to Agency for each 
day on which work is performed, including weekends and holidays when worked, and submit 
the reports to the Agency no later than the next day that the Agency is open for business.  The 
daily reports shall, at a minimum, include the following  information:  construction activities and 
locations, start or completion of activities, progress on construction activities (including units or 
portions of work completed), tests or inspections performed, deliveries of material or 
equipment, delays or potential delays, visitors to the site, weather conditions, construction 
equipment used, and personal injuries or damage to property. 

8.9 Subcontracting.   

a. By executing the Contract, the Contractor certifies that no subcontractor 
included on the list of proposed subcontractors submitted with the Contractor’s bid is 
ineligible to perform work on public works projects pursuant to California Labor Code 
sections 1777.1 or 1777.7.  In accordance with California Public Contract Code Section 
6109(a), subcontractors who are ineligible to perform work on public works projects 
pursuant to California Labor Code sections 1777.1 or 1777.7 may neither bid on, be 
awarded or perform as a subcontractor on the Work.  In accordance with California 
Public Contract Code section 6109(b), any contract on a public works project entered 
into between a contractor and a debarred subcontractor is void as a matter of law.  The 
Contractor will ensure that no debarred subcontractor receives any public money for 
performing the Work, and any public money that may have been paid to a debarred 
subcontractor for the Work is returned to the Agency.  The Contractor will be 
responsible for payment of wages to workers of a debarred subcontractor who has been 
allowed to perform the Work. 

b. The Contract and the performance of the Work are subject to the requirements 
of the Subletting and Subcontracting Fair Practices Act codified at California Public 
Contract Code Section 4100 and following.  If the Contractor fails to specify a 
subcontractor or specifies more than one subcontractor for the same portion of the 
Work in excess of one-half of one (0.5) percent of the Contractor’s total bid, the 
Contractor agrees that the Contractor is fully qualified to perform that portion of the 
Work with the Contractor’s own forces, and that the Contractor will perform that 
portion of the Work with the Contractor’s own forces.  If after award of the Contract the 
Contractor subcontracts, except as provided for in California Public Contract Code 
sections 4107 or 4109, any such portion of the Work, the Contractor will be subject to 
the penalties set forth in California Public Contract Code sections 4110 and 4111, 
including cancellation of the Contract, assessment of a penalty of up to ten (10) percent 



of the amount of the subcontract, and disciplinary action by the Contractors State 
License Board.   

c. No contractual relationship exists between the Agency and any subcontractor 
engaged in performance of the Work.   

d. Incorporation of Contract Documents.  The Contractor must incorporate the 
Contract Documents in each contract with a subcontractor engaged in the performance 
of the Work and require that all subcontractors comply with the terms of this Contract 
including but not limited to Insurance and Indemnity requirements.  The Contractor 
shall be solely responsible for any delay or additional costs incurred as a result of its 
failure to provide adequate or accurate project information to a subcontractor that 
results in improper submittals and/or work, or time or other impacts is the sole 
responsibility of the Contractor.  The Contractor will have all of the obligations and the 
Agency will have all of the remedies that are specified in Section 11. 

e. Coordination of Subcontract Work.  The Contractor is responsible for scheduling 
the Work of subcontractors so as to avoid delay or injury to either Work or materials. 

8.10 Insurance.   

a. During the life of this Contract, Contractor and all subcontractors shall maintain 
the following minimum insurance: 

i. Comprehensive general liability insurance: Insurance Services Office 
Form CG 00 01 covering CGL on an “occurrence" basis including products and 
completed operations, personal & advertising injury liability, blanket contractual 
liability, and broad-form property damage liability coverage.  The combined 
single limit for bodily injury and property damage shall be at least $2,000,000. If 
a general aggregate limit applies, either the general aggregate limit shall apply 
separately to this project/location (ISO CG 25 03 or 25 04) or the general 
aggregate limit shall be twice the required occurrence limit. 

ii. Automobile Liability: ISO Form Number CA 00 01 covering any auto 
(Code 1), bodily injury and property damage liability insurance covering owned, 
non-owned (Code 9), rented, and hired (Code 8) cars.  The combined single limit 
for bodily injury and property damage shall at least $2,000,000. 

iii. Statutory workers' compensation and employer's liability insurance as 
required by state law with a limit of at least $1,000,000 per accident for bodily 
injury or disease.  Neither Contractor nor its carrier shall be entitled to recover 
any costs, settlements, or expenses of workers' compensation claims arising out 
of this agreement.  The Employer's Liability policy shall be endorsed to waive 
any right of subrogation against the Agency, its employees or agents. 

iv. Builder’s Risk insurance utilizing an “all risk” (special perils) coverage 
form, with limits equal to the completed value of the project and no 
coinsurance penalty provisions. Contractor may submit evidence of Builder’s 



Risk insurance in the form of Course of Construction coverage. Such coverage 
shall name the Agency as a loss payee as their interest may appear. 

If this box is checked, a Property Installation Floater is required in lieu of 
Builder’s Risk:  

If the Work does not involve new or major reconstruction, at the option of the 
Agency, a Property Installation Floater may be acceptable. For such projects, a 
Property Installation Floater shall be obtained that provides for the 
improvement, remodel, modification, alteration, conversion, or adjustment to 
existing buildings, structures, processes, machinery, and equipment. The 
Property Installation Floater shall provide property damage coverage for any 
building, structure, machinery, or equipment damaged, impaired, broken, or 
destroyed during the performance of the Work, including during transit, 
installation, and testing at the Agency’s site. 

If this box is checked, the nature of this Work does not required Builder’s Risk 
insurance and the provisions of this Section 8.10.a.iv are waived: □ 

v. If this box is checked, this provision applies, and Contractors’ Pollution 
Legal Liability insurance is required:  

The Agency may require Contractor to maintain Contractors’ Pollution Legal 
Liability insurance with limits of no less than $2,000,000 per occurrence or 
claim, and $2,000,000 policy aggregate. All activities contemplated in this 
Contract shall be specifically scheduled on the policy as “covered operations.”  If 
applicable, the policy shall provide coverage for the hauling of waste from the 
project site to the final disposal location, including non-owned disposal sites. 

b. Contractor shall submit to Agency certificates of insurance and endorsements 
for the policies listed above. All endorsements shall be signed by a person authorized by 
that insurer to bind coverage on its behalf. Agency has the right to require Contractor’s 
insurer to provide complete, certified copies of all required insurance policies. 
Contractor shall not cancel, assign, or change any policy of insurance required by this 
agreement or engage in any act or omission that will cause its insurer to cancel any 
insurance policy required by this agreement except after providing thirty (30) days prior 
written notice to Agency. If an insurance policy required by this agreement is 
unilaterally cancelled or changed by the insurer, the Contractor shall immediately 
provide written notice to the Agency and obtain substitute insurance meeting the 
requirements of this agreement. Nothing in this subsection relieves Contractor of its 
obligation to maintain all insurance required by this Contract at all times during the 
term of the Contract. 

c. As to all of the policies of insurance listed above, the following shall apply: 

i. Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 
retentions must be declared to and approved by the Agency. At the option of 
the Agency, either (1) the insurer shall reduce or eliminate such deductibles or 
self-insured retentions as respects the Agency, its officers, officials and 



employees; or (2) the Contractor shall procure a bond guaranteeing payment of 
losses and related investigations, claim administration and defense expenses. 

ii. Agency as Additional Insured.  The Agency, its officers, officials, 
employees, agents and volunteers are to be covered as insureds with the same 
coverage and limits available to the named insured regarding: liability arising 
out of activities performed by or on behalf of the Contractor; premises owned, 
occupied or used by the Contractor, or automobiles owned, leased, hired or 
borrowed by the Contractor. The coverage shall contain no special limitations 
on the scope of the protection afforded to the Agency, its officers, officials, 
employees, agents or volunteers.  Any available insurance proceeds broader 
than or in excess of the specified minimum Insurance coverage requirements 
and/or limits shall be available to the Additional Insured.  Any available 
insurance proceeds broader than or in excess of the specified minimum 
Insurance coverage requirements and/or limits shall be available to the 
Additional Insured; the additional insured coverage and limits shall be (1) the 
minimum coverage and limits specified in this Contract; or (2) the broader 
coverage and maximum limits of coverage of any Insurance policy or proceeds 
available to the named Insured; whichever is greater.  This provision does not 
apply to the worker’s compensation policy. 

iii. Coverage Primary.  For any claims related to this Work, the Contractor’s 
insurance coverage shall be primary insurance as respects the Agency, its 
officers, officials, employees, and volunteers. Any insurance or self-insurance 
maintained by the Agency, its officers, officials, employees, or volunteers shall 
be excess of the Contractor’s insurance and shall not contribute with it.  
Coverage can be provided in the form of an endorsement to the Contractor’s 
insurance (at least as broad as ISO Form CG 20 38 04), or as a separate owner’s 
policy, or on the Agency’s own form.   

iv. Other Insurance Provisions.  The policies are to contain, or be endorsed 
to contain, the following provisions: 

(1) Any failure to comply with reporting provisions of the policies 
shall not affect coverage provided to the Agency, its officers, officials, 
employees or volunteers. 

(2) The Contractor’s insurance shall apply separately to each 
insured against whom claim is made or suit is brought, except with 
respect to the limits of the insurer's liability. 

v. Acceptability of Insurers.  Insurance is to be placed with insurers 
licensed in the State of California and with an A.M. Bests' rating of no less than 
A:VII. 

vi. Umbrella/Excess Insurance.  The limits of insurance required in this 
Contract may be satisfied by a combination of primary and umbrella or excess 
insurance. Any umbrella or excess insurance shall contain or be endorsed to 
contain a provision that such coverage shall also apply on a primary and non-



contributory basis for the benefit of Agency (if agreed to in a written contract or 
agreement) before the Agency's own Insurance or self-insurance shall be called 
upon to protect it as a named insured. 

vii. Subcontractors.  All subcontractors shall provide Contractor with valid 
certificates of insurance and the required endorsements included in this 
Contract prior to commencement of any work, and Contractor will provide proof 
of compliance to the Agency upon request.  

d. Contractor hereby grants to Agency a waiver of any right to subrogation which 
any insurer of Contractor may acquire against Agency by virtue of the payment of any 
loss under such insurance.  Contractor agrees to obtain any endorsement that may be 
necessary to effect this waiver of subrogation, but this provision applies regardless of 
whether Agency has received a waiver of subrogation endorsement from the insurer. 

e. If a death, serious personal injury or substantial property damage occurs in 
connection with the performance of this Contract, Contractor shall immediately notify 
Agency by telephone.  Contractor shall promptly submit to Agency a written report, in 
such form as may be required by Agency of all accidents which occur in connection with 
this Contract.  This report must include the following information: (1) name and address 
of the injured or deceased person(s); (2) names and address of Contractor's 
subcontractor, if any; (3) name and address of Contractor's liability insurance carrier; 
and (4) a detailed description of accident and whether any of Agency's equipment, tools, 
materials or staff were involved.  Failure to comply with this section shall constitute a 
material breach of this Contract. 

f. If the Contractor maintains broader coverage and/or higher insurance limits 
than the minimums required above, the Agency requires and shall be entitled to the 
broader coverage and/or the higher limits maintained by Contractor. Any available 
insurance proceeds in excess of the specified minimum limits of insurance and coverage 
shall be available to the Agency. 

8.11 Indemnification. 

a. The Agency and all officers, employees, and agents thereof connected with the 
Work, shall not be answerable or accountable in any manner for any loss or damage 
that may happen to the Work or any part thereof; for any loss or damage to any of the 
materials or other things used or employed in performing the Work; for injury to or 
death of any person; or for damage to property from any cause except losses due to 
sole or active negligence, or sole willful misconduct, of the Agency’s officers or 
employees.   

b. To the fullest extent permitted by law, the Contractor will indemnify, defend 
(with counsel approved by Agency), and hold harmless the Agency, its officials, officers, 
employees, agents, volunteers, and consultants (“indemnified parties”) from and 
against any or all loss, liability, expense, claims,  penalties, costs (including costs, 
attorneys’ fees and expert fees of defense), suits, and damages of every kind, nature, 
and description directly or indirectly arising from or in any way connected to the 
performance of the Work (“Claims”), regardless of Contractor’s fault or negligence, 



including any of the same resulting from the alleged or actual negligent act or omission 
of an indemnified party; except that said indemnity shall not be applicable to Claims 
arising from the sole negligence, active negligence, or sole willful misconduct of an 
indemnified party.  In instances where the active negligence of an indemnified party 
accounts for only a percentage of the liability involved, the obligation of Contractor will 
be for that entire portion of the percentage of liability not attributable to the active 
negligence of the indemnified party.  

c. The Contractor will indemnify, defend, and hold harmless the Agency, the 
Agency’s officials, officers, employees, volunteers, agents, and the Construction 
Manager and Engineer/Architect for all liability on account of any patent rights, 
copyrights, trade names, or other intellectual property rights that may apply to the 
Contractor’s performance of the Work.  The Contractor will pay all royalties or other 
charges as a result of intellectual property rights that may apply to methods, types of 
construction, processes, materials, or equipment used in the performance of the Work, 
and will furnish written assurance satisfactory to the Agency that any such charges have 
been paid.  

d. Approval of the Contractor’s certificates of insurance and/or endorsements 
does not relieve the Contractor of liability under this Section 8.11.  The Contractor will 
defend, with legal counsel reasonably acceptable to the Agency, any action or actions 
filed in connection with any Claims and will pay all related costs and expenses, including 
attorneys’ fees incurred.  The Contractor will promptly pay any judgment rendered 
against the Agency, its officials, officers, employees, agents, volunteers, or consultants 
for any Claims.  In the event the Agency, its officials, officers, employees, agents, 
volunteers, or consultants is made a party to any action or proceeding filed or 
prosecuted against Contractor for any Claims, Contractor agrees to pay the Agency, its 
officials, officers, employees, agents, volunteers, and consultants any and all costs and 
expenses incurred in such action or proceeding, including but not limited to, reasonable 
attorneys' fees. 

e. In accordance with California Civil Code section 2782(a), nothing in the Contract 
will be construed to indemnify the Agency for defects in design furnished by Agency.   

f. This indemnification and duty to defend shall extend to Claims asserted after 
termination of this Contract for whatever reason. 

g. The Agency and Contractor shall timely notify each other of the receipt of any 
third-party claim relating to the contract. The Agency shall be entitled to recover its 
reasonable costs incurred in providing such notification.  

8.12 Licenses/Permits.  The Contractor must, without additional expense to the Agency, 
obtain all licenses, permits, and other approvals required for the performance of the Work.  
Contractor’s attention is directed to Business and Professions Code sections 7000, et seq. 
concerning the licensing of contractors.  At the time Contractor submits its bid to the Agency 
and all times Contractor is performing the Work, Contractor shall have a valid license issued by 
the Contractors’ State License Board.  Contractor and all subcontractors shall be licensed in 



accordance with the laws of this State and any contractor or subcontractor not so licensed is 
subject to penalties imposed by such laws. 

CONTRACTORS ARE REQUIRED BY LAW TO BE LICENSED AND REGULATED BY THE 
CONTRACTORS’ STATE LICENSE BOARD, WHICH HAS JURISDICTION TO INVESTIGATE 
COMPLAINTS AGAINST CONTRACTORS IF A COMPLAINT REGARDING A PATENT ACT OR 
OMISSION IS FILED WITHIN FOUR (4) YEARS OF THE DATE OF THE ALLEGED VIOLATION.  
A COMPLAINT REGARDING A LATENT ACT OR OMISSION PERTAINING TO STRUCTURAL 
DEFECTS MUST BE FILED WITHIN TEN (10) YEARS OF THE DATE OF THE ALLEGED 
VIOLATION.  ANY QUESTIONS CONCERNING A CONTRACTOR MAY BE REFERRED TO THE 
REGISTRAR, CONTRACTORS’ STATE LICENSE BOARD, P.O. BOX 26000, SACRAMENTO, 
CALIFORNIA 95826. 

8.13 California Labor Code Requirements.   

a. In accordance with California Labor Code section 1810, eight (8) hours of labor 
in performance of the Work shall constitute a legal day’s work under the Contract.   

b. In accordance with California Labor Code section 1811, the time of service of 
any worker employed in performance of the Work is limited to eight (8) hours during 
any one (1) calendar day, and forty (40) hours during any one (1) calendar week, except 
in accordance with California Labor Code section 1815, which provides that work in 
excess of eight (8) hours during any one (1) calendar day and forty (40) hours during any 
one (1) calendar week is permitted upon compensation for all hours worked in excess of 
eight (8) hours during any one (1) calendar day and forty (40) hours during any one 
calendar week at not less than one-and-one-half (1.5) times the basic rate of pay.   

c. The Contractor and its subcontractors will forfeit as a penalty to the Agency $25 
for each worker employed in the performance of the Work for each calendar day during 
which the worker is required or permitted to work more than eight (8) hours in any one 
(1) calendar day, or more than forty (40) hours in any one (1) calendar week, in violation 
of the provisions of California Labor Code section 1810, et seq. 

d. In accordance with California Labor Code section 1773.2, the Agency has 
determined the general prevailing wages in the locality in which the Work is to be 
performed for each craft or type of work needed to be as published by the State of 
California Department of Industrial Relations, Division of Labor Statistics and Research, a 
copy of which is on file at the Agency’s offices and shall be made available on request.  
The Contractor and subcontractors engaged in the performance of the Work shall pay 
no less than these rates to all persons engaged in performance of the Work. 

e. In accordance with California Labor Code section 1775, the Contractor and any 
subcontractors engaged in performance of the Work must comply Labor Code section 
1775 which establishes a penalty of up to $200 per day for each worker engaged in the 
performance of the Work that the Contractor or any subcontractor pays less than the 
specified prevailing wage.  The amount of such penalty shall be determined by the Labor 
Commissioner.  The Contractor or subcontractor shall pay the difference between the 
prevailing wage rates and the amount paid to each worker for each calendar day or 
portion thereof for which each worker was paid less than the prevailing wage rate.  If a 



subcontractor worker engaged in performance of the Work is not paid the general 
prevailing per diem wages by the subcontractor, the Contractor is not liable for any 
penalties therefore unless the Contractor had knowledge of that failure or unless the 
Contractor fails to comply with all of the following requirements: 

i. The contract executed between the Contractor and the subcontractor 
for the performance of part of the Work must include a copy of the provisions of 
California Labor Code sections 1771, 1775, 1776, 1777.5, 1813, and 1815. 

ii. The Contractor must monitor payment of the specified general 
prevailing rate of per diem wages by the subcontractor by periodic review of the 
subcontractor’s certified payroll records. 

iii. Upon becoming aware of a subcontractor’s failure to pay the specified 
prevailing rate of wages, the Contractor must diligently take corrective action to 
halt or rectify the failure, including, but not limited to, retaining sufficient funds 
due the subcontractor for performance of the Work. 

iv. Prior to making final payment to the subcontractor, the Contractor must 
obtain an affidavit signed under penalty of perjury from the subcontractor that 
the subcontractor has paid the specified general prevailing rate of per diem 
wages employees engaged in the performance of the Work and any amounts 
due pursuant to California Labor Code section 1813. 

f. In accordance with California Labor Code section 1776, the Contractor and each 
subcontractor engaged in performance of the Work, must keep accurate payroll records 
showing the name, address, social security number, work classification, straight time, 
and overtime hours worked each day and week, and the actual per diem wages paid to 
each journeyman, apprentice, worker, or other employee employed in performance of 
the Work.  Each payroll record must contain or be verified by a written declaration that 
it is made under penalty of perjury, stating that the information contained in the payroll 
record is true and correct and that the employer has complied with the requirements of 
California Labor Code sections 1771, 1811, and 1815 for any work performed by the 
employer’s employees on the public works project.  The payroll records required 
pursuant to California Labor Code section 1776 must be certified and must be available 
for inspection by the Agency and its authorized representatives, the Division of Labor 
Standards Enforcement, and the Division of Apprenticeship Standards of the 
Department of Industrial Relations and must otherwise be available for inspection in 
accordance with California Labor Code section 1776. 

Contractor and their subcontractors shall furnish records specified in California Labor 
Code section 1776 directly to the Labor Commissioner in the manner required by 
California Labor Code section 1771.4. 

If the entire project cost does not exceed $25,000 for construction, alteration, 
demolition, installation, or repair work or $15,000 for maintenance work (“Small Project 
Exemption”), the contractor and subcontractors are not required to furnish their payroll 
records to the Labor Commissioner, but shall maintain those same records. 



g. In accordance with California Labor Code section 1777.5, the Contractor, on 
behalf of the Contractor and any subcontractors engaged in performance of the Work, 
will be responsible for ensuring compliance with California Labor Code section 1777.5 
governing employment and payment of apprentices on public works contracts. 
Information relative to apprenticeship standards, wage schedules, and other 
requirements may be obtained from the Director of Industrial Relations, ex-officio the 
Administrator of Apprenticeship, San Francisco, California, or from the Division of 
Apprenticeship Standards and its branch offices. 

h. In case it becomes necessary for the Contractor or any subcontractor engaged in 
performance of the Work to employ on the Work any person in a trade or occupation  
(except executive, supervisory, administrative, clerical, or other non manual workers as 
such) for which no minimum wage rate has been determined by the Director of the 
Department of Industrial Relations, the Contractor must pay the minimum rate of wages 
specified therein for the classification which most nearly corresponds to Work to be 
performed by that person. The minimum rate thus furnished will be applicable as a 
minimum for such trade or occupation from the time of the initial employment of the 
person affected and during the continuance of such employment. 

i. Contractor shall post at the job site the determination of the director of the 
prevailing rate of per diem wages together with all job site notices that are required by 
regulations of the Department of Industrial Relations. 

8.14 Laws and Ordinances.  The Contractor and all subcontractors engaged in the 
performance of the Work must conform to the following specific rules and regulations as well as 
all other laws, ordinances, rules, and regulations that apply to the Work.  Nothing in the 
Technical Specifications or Project Plans is to be construed to permit Work not conforming to 
these codes: 

National Electrical Safety Code, U. S. Department of Commerce 

National Board of Fire Underwriters' Regulations 

California Building Standards Code as adopted by the City of Oakland 

Manual of Accident Prevention in Construction, latest edition, published by A.G.C. of 
America 

Industrial Accident Commission's Safety Orders, State of California  

Regulations of the State Fire Marshall (Title 19, California Code of Regulation) and 
Applicable Local Fire Safety Codes 

Labor Code of the State of California - Division 2, Part 7, Public Works and Public 
Agencies. 

8.15 Guarantee.   



a. Unless otherwise required by the Contract Documents, the Contractor 
guarantees all of the Work for one (1) year from the date the Agency accepts the Work.   

b. Upon receiving Written Notice of a need for repairs which are directly 
attributable to defective materials or workmanship, the Contractor must make good any 
defects arising or discovered in any part of the Work by diligently commencing the 
necessary repairs within ten (10) calendar days from the date of notice from the Agency.  
If the Contractor fails to make good any defects in the Work in accordance with this 
provision, in addition to any other available remedy under the Contract or at law or 
equity, the Agency may make good or have made good such defects in the Work and 
deduct the cost from amounts that may be due or become due the Contractor, and/or 
call on the Contractor’s performance bond for the cost of making good such defects and 
for the Agency’s reasonable legal costs, if any, of recovering against the bond.  The 
Contractor shall remain responsible for repairing any Work found to be defective 
regardless of when such defect is discovered by the Agency. 

c. The warranty provided by this Section 8.15 is a material term of this Contract. 

8.16 Safety. 

a. In accordance with generally accepted construction practices and applicable 
law, the Contractor will be solely and completely responsible for conditions of the Work 
site, including safety of all persons and property during performance of the Work.  This 
requirement will apply continuously and not be limited to normal working hours.  For 
purposes of California Labor Code section 6400 and related provisions of law the 
Contractor and the Contractor’s privities and any other entities engaged in the 
performance of the Work will be “employers” responsible for furnishing employment 
and a place of employment that is safe and healthful for the employees, if any, of such 
entities engaged in the performance of the Work.  Neither the Agency nor its officials, 
officers, employees, agents, volunteers, or consultants will be “employers” pursuant to 
California Labor Code section 6400 and related provisions of law with respect to the 
Contractor, the Contractor’s privities, or other entities engaged in the performance of 
the Work.   

b. Review and inspection by the Agency, the Project Manager, the Architect, or 
Engineer, and/or other representatives of the Agency of the Contractor's performance 
of the Work will not constitute review of the adequacy of the Contractor's safety 
measures in, on, or near the Work site.  Such reviews and inspections do not relieve the 
Contractor of any of the Contractor’s obligations under the Contract Documents and 
applicable law to ensure that the Work site is maintained and the Work is performed in 
a safe manner. 

c. The Contractor will be solely responsible for the implementation and 
maintenance of safety programs to ensure that the Work site is maintained and the 
Work is performed in a safe manner in accordance with the Contract Documents and 
applicable law.  

d. Within ten (10) working days following notice of award, the Contractor must 
submit to the Agency a copy of the Contractor’s Safety Plan.  



e. The Contractor must furnish and place proper guards and systems for the 
prevention of accidents, including, but not limited to, those systems required pursuant 
to Title 8, Section 1670 and following of the California Code of Regulations concerning 
safety belts and nets.  The Contractor must provide and maintain any other necessary 
systems or devices required to secure safety of life or property at the Work site in 
accordance with accepted standards of the industry and applicable law.  The Contractor 
must maintain during all night hours sufficient lights to prevent accident or damage to 
life or property.   

8.17 Assignment of Unfair Business Practice Claims.  In accordance with California Public 
Contract Code section 7103.5, the Contractor and any subcontractors offer and agree to assign 
to the Agency all rights, title, and interest in and to all causes of action the Contractor or any 
subcontractors may have under section 4 of the Clayton Act (15 U.S.C. § 15) or under the 
Cartwright Act (Chapter 2 (commencing with section 16700) of Part 2 of Division 7 of the 
Business and Professions Code), arising from purchases of goods, services, or materials pursuant 
to this Contract.  This assignment shall be made and become effective at the time the Agency 
tenders final payment to the Contractor, without further acknowledgement by the parties. 

8.18 Contractor No Agent.  Except as Agency may specify in writing, Contractor shall have no 
authority, express or implied, to act on behalf of Agency in any capacity whatsoever as an agent. 
Contractor shall have no authority, express or implied, pursuant to this Contract to bind Agency 
to any obligation whatsoever. 

8.19 Nondiscrimination. 

a. In connection with the performance of the Work under this Contract, Contractor 
will not because of the race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, genetic information, marital status, sex, 
gender, gender identity, gender expression, age, sexual orientation, or military and 
veteran status of any person, refuse to hire or employ the person or refuse to select the 
person for a training program leading to employment, or bar or discharge the person 
from employment or from a training program leading to employment, or discriminate 
against the person in compensation or in terms, conditions, or privileges of 
employment, unless based upon a bona fide occupational qualification or applicable 
security regulations established by the United States or the State of California, or as 
otherwise provided in section 12940 of the Government Code. 

b. As provided in Labor Code section 1735, a violation of this provision is subject to 
all penalties imposed for a violation of Division, 2, Part 7, Chapter 1 of the Labor Code.  

8.20 Benefits and Taxes.  Contractor is solely responsible for the payment of employment 
taxes incurred under this Contract and any similar federal or state taxes. Contractor and any of 
its employees, agents, and subcontractors shall not have any claim under this Contract or 
otherwise against Agency for seniority, vacation time, vacation pay, sick leave, personal time off, 
overtime, health insurance, medical care, hospital care, insurance benefits, social security, 
disability, unemployment, workers compensation or employee benefits of any kind. Contractor 
shall be solely liable for and obligated to pay directly all applicable taxes, fees, contributions, or 
charges applicable to Contractor’s business including, but not limited to, federal and state 



income taxes. Agency shall have no obligation whatsoever to pay or withhold any taxes or 
benefits on behalf of Contractor. Should any court, arbitrator, or administrative authority, 
including but not limited to the California Public Employees Retirement System (PERS), the 
Internal Revenue Service or the State Employment Development Division, determine that 
Contractor, or any of its employees, agents, or subcontractors,  is an employee for any purpose, 
then Contractor agrees to a reduction in amounts payable under this Contract, or to promptly 
remint to Agency any payments due by the Agency as a result of such determination, so that the 
Agency’s total expenses under this Contract are not greater than they would have been had the 
determination not been made. 

8.21 Conflicts of Interest.  

a. Contractor shall comply with the conflict of interest provisions of Government 
Code section 1090 and the Political Reform Act (Government Code Section 81000, et 
seq.). Contractor understands that in carrying out this Contract, its professional 
responsibility is solely to the Agency. Contractor represents and warrants that it 
presently has no interest, and will not acquire any direct or indirect interest, that would 
conflict with its performance of this Contract.  Contractor shall not employ or 
subcontract with a person having such an interest in the performance of this agreement.  

b. Subsequent Conflict of Interest.  Contractor agrees that if an actual or potential 
conflict of interest on the part of Contractor is discovered after award, the Contractor 
will make a full disclosure in writing to the Agency. This disclosure shall include a 
description of actions, which the Contractor has taken or proposes to take, after 
consultation with the Agency to avoid, mitigate, or neutralize the actual or potential 
conflict. Within forty-five (45) days, the Contractor shall have taken all necessary steps 
to avoid, mitigate, or neutralize the conflict of interest to the satisfaction of the Agency.  

c. Interests of Agency Officers and Staff.  No officer, member or employee of 
Agency and no member of the Agency Board shall have any pecuniary interest, direct or 
indirect, in this Contract or the proceeds thereof. Neither Contractor nor any member of 
any Contractor’s family shall serve on any Agency board or committee or hold any such 
position which either by rule, practice, or action nominates, recommends, or supervises 
Contractor's performance of the Scope of Work or authorizes funding to Contractor. 

9. Measurement and Payment. 

9.1 F.O.B.  All shipments must be F.O.B. (“Free on Board”) destination to the Work site 
and/or other sites indicated in the Contract Documents (meaning the seller of the goods bears 
risk of loss until delivery at the Work site or other indicated site).  The Contract Price is all-
inclusive (including sales tax).  The Agency will not pay additional compensation for containers, 
packing, unpacking, drayage, or insurance. 

9.2 Progress Payments. 

a. On or about the first day of each calendar month, the Contractor will submit to 
the Construction Manager a verified application for payment and schedule of values 
supported by a statement showing all materials actually installed during the preceding 
month and the cost of labor actually expended in the performance of the Work.  Unless 



otherwise provided in the Contract Documents, no allowances or payments will be 
made for material or equipment not placed at the Work site.   

b. To be eligible for payment, the Contractor’s applications for payment must 
include certified payroll reports prepared in accordance with California Labor Code 
section 1776 and the Contract for each employee of the Contractor and any 
subcontractors engaged in the performance of the Work during the preceding months. 
Applications for payment will not be processed without certified payroll reports. 

c. In accordance with California Public Contract Code section 20104.50, the Agency 
will review applications for payment as soon as practicable after receipt.  Any 
application or part of an application that is determined to be improper will be returned 
to the Contractor as soon as practicable, but no later than seven (7) days after receipt by 
the Agency, along with a written description of the reasons why the application is 
improper.  The Contractor’s failure to submit a schedule in the time specified in Section 
3.8, or its submission of a schedule to which the Agency has taken any uncorrected 
exception, shall serve as a basis for returning an application for payment in its entirety. 

d. Unless the Contractor has elected to post securities in lieu of retention in 
accordance with California Public Contract Code section 22300 and the Contract, and 
the Contractor and the Agency have executed an escrow agreement in accordance with 
the Public Contract Code and the Contract, the Agency will make progress payments to 
the Contractor in accordance with applicable law in the amount of ninety-five (95) 
percent of the value of the labor actually performed and the material incorporated in 
the Work as specified in Contractor’s verified application for payment upon approval  by 
the Agency’s authorized representative(s).  Payment of progress payments will not be 
construed as acceptance of the Work performed.  If the Contractor has elected to post 
securities in lieu of retention in accordance with Public Contract Code section 22300 and 
the Contract, and the Contractor and the Agency have executed an escrow agreement in 
accordance with the Public Contract Code and the Contract, the Agency will make 
payments to the Contractor or the Contractor’s escrow agent in accordance with such 
escrow agreement. 

e. In accordance with California Public Contract Code Section 20104.50, if the 
Agency fails to make a progress payment within thirty (30) days of receipt of an 
undisputed, properly submitted application for payment, the Agency will pay the 
Contractor interest equivalent to the legal rate set forth in subdivision (a) of California 
Code of Civil Procedure section 685.010.  The number of days available to the Agency to 
make a payment without incurring an interest obligation pursuant to this provision and 
California Public Contract Code section 20104.50 will be reduced by the number of days, 
if any, by which the Agency has delayed return of an application for payment beyond 
the seven (7) day return requirement set forth in Section 9.2.c.  

9.3 Final Payment.  The Agency will pay the Contractor’s final invoice in accordance with 
applicable law and this Section 9 following acceptance of the Work provided that: 

a. The Contractor has furnished evidence satisfactory to the Agency that all claims 
for labor and material have been paid, or the time for filing valid stop notices has passed 



and no stop notices have been filed, or all stop notices filed have been released by valid 
release or release bond acceptable to the Agency. 

b. No claim has been presented to the Agency by any person based upon any acts 
or omissions of the Contractor or any subcontractor engaged in the performance of the 
Work. 

c. No other claim or dispute exists under the Contract or applicable law concerning 
payment of the Contractor’s final invoice and/or release of the Contract retention. 

d. The Contractor’s application for final payment contains a written waiver of all 
claims against the Agency of which the Contractor may not yet asserted at the time of 
the submission of the application for final payment. 

9.4 Non-Allowable Direct Charges.  The following costs are not allowable direct charges 
under the Contract.  The following costs may only be paid under the Contract, if at all, as part of 
any allowance for contractor overhead and/or profit established under the Contract. 

a. Labor costs in excess of applicable prevailing wages pursuant to the Contract 
and applicable law, liability and workers compensation insurance, social security, 
retirement and unemployment insurance, and other employee compensation and 
benefits pursuant to bona fide compensation plans in effect at the time specified for the 
opening of Project bids for contractor and subcontractor employees engaged in the 
performance of the Work.  However, in no event will allowable direct labor charges 
under the agreement include employee bonuses, employee vehicles or vehicle 
allowances, employee telephones or telephone allowances, or employee housing or 
housing allowances, whether or not such benefits are part of a bona fide compensation 
plan in effect at the time specified for the opening of Project bids.   

b. Superintendent labor and clerical labor. 

c. Bond premiums. 

d. Insurance in excess of that required under Section 8.10. 

e. Utility costs. 

f. Work Site office expenses. 

g. Home office expenses.  

9.5 Retention.  The Agency or its agent may, in accordance with the Contract Documents 
and applicable law, withhold any payment of monies due or that may become due the 
Contractor because of: 

a. Defective work not remedied or uncompleted work. 

b. Claims filed or reasonable evidence indicating probable filing of claims. 



c. Failure to properly pay subcontractors or to pay for material or labor. 

d. Reasonable doubt that the Work can be completed for the balance then unpaid. 

e. Damage to another contractor. 

f. Damage to the Agency. 

g. Damage to a third party. 

h. Delay in the progress of the Work, which, in the Agency’s judgment, is due to 
the failure of the Contractor to properly expedite the Work. 

i. Liquidated damages or other charges that apply to the Contractor under the 
Contract. 

j. Any other lawful basis for withholding payment under the contract. 

9.6 Securities in Lieu of Retention.   

a. In accordance with Public Contract Code section 22300, except where federal 
regulations or polices do not permit substitution of securities, the Contractor may 
substitute securities for any moneys withheld by the Agency to ensure performance of 
the Work.  At the Contractor’s request and expense, securities equivalent to the amount 
withheld will be deposited with the Agency, or with a state or federally chartered bank 
in California as the escrow agent, who will then pay those moneys to the Contractor 
under the terms of an Escrow for Security Deposit agreement, in the form required by 
Public Contract Code section 22300(g).  Upon satisfactory completion of the Work, the 
securities will be returned to the Contractor. 

b. Alternatively, at the Contractor’s request and expense, the Agency will pay 
retentions earned directly to the escrow agent.  At the Contractor’s expense, the 
Contractor may direct investment of the payments into securities.  Upon satisfactory 
completion of the Work, the Contractor will receive from the escrow agent all securities, 
interest, and payments received by the escrow agent from the Agency pursuant to this 
provision and the terms of the Escrow for Security Deposit agreement.  The Contractor 
will, within twenty (20) days of receipt of payment, pay to each subcontractor the 
respective amount of interest earned, less costs of retention withheld from each 
Subcontractor, on monies withheld to ensure the Contractor’s performance of the 
Work. 

c. Securities eligible for investment in accordance with this provision include those 
listed in Government Code section 16430, bank or savings and loan certificates of 
deposit, interest bearing demand deposit accounts, standby letters of credit, or any 
other security mutually agreed to by the Contractor and the Agency.   

d. The Contractor will be the beneficial owner of any securities substituted for 
moneys withheld and will receive any interest thereon. 



10. Project Acceptance and Cost. 

10.1 Occupancy.  The Agency reserves the right to occupy or use any part or parts or the 
entire of the Work before the Work is fully performed.  Subject to applicable law, exercising this 
right will in no way constitute acceptance of any part of the Work so occupied or used or 
acceptance of the entire Work, nor will such occupancy or use in any way affect the times when 
payments will become due the Contractor, nor will such occupancy or use in any way prejudice 
the Agency’s rights under the Contract, any Contract bonds, or at law or equity.  Occupancy or 
use shall not waive the Agency’s rights to assess liquidated damages in accordance with Section 
7.8 after the date of such occupancy or use. 

10.2 Work Completion and Final Inspection.   

a. Final Cleanup.  Prior to final inspection, as part of the Work, Contractor shall 
leave the job site neat and presentable and dispose of all rubbish, excess materials, 
falsework, temporary structures, and equipment. Full compensation for cleanup work 
will be considered as included in the Contract Price and no separate payment will be 
made therefor. 

b. Work Completion.  When the Contractor considers the Work is completed, the 
Contractor will submit written certification to the Project Manager specifying that:  the 
Contract Documents have been reviewed; the Work has been inspected for compliance 
with the Contract Documents; the Work has been completed in accordance with the 
Contract Documents; and that equipment and systems have been tested in the presence 
of the Agency’s representative and are operational.  The Agency and/or the Agency’s 
authorized representatives will make an inspection to verify that the Work is complete 
and will notify the Contractor in writing of any incomplete or deficient Work.  The 
Contractor will take immediate steps to remedy the stated deficiencies and give notice 
of correction to the Project Manager.  Upon receiving a notice of correction, the Agency 
or the Agency’s authorized representatives will re-inspect the Work.  The Contractor 
must correct all punch list items within fifteen (15) working days after the issuance of 
the punch list.  Before acceptance of the Work, the Contractor must submit: one set of 
“camera ready” red-lined Project Record Drawings (As-Builts), and any equipment 
operating and maintenance instructions and data, warranties. 

10.3 Work Acceptance.   

a. All finished Work will be subject to inspection and acceptance or rejection by 
the Agency, the Project Manager, and the Architect or Engineer and other government 
agencies having jurisdiction over the Work.  Final acceptance of the Work will be at the 
discretion of the Agency. 

b. The Agency will accept the Work in writing only when the Work has been 
completed to the Agency’s reasonable satisfaction.  Progress payments will in no way be 
construed as acceptance of any part of the Work. 

c. In evaluating the Work, no allowance will be made for deviations from the 
Technical Specifications, Project Plans, or other Contract Documents unless previously 
approved in writing in accordance with the requirements of Section 4, above. 



d. The fact that the Work and materials have been inspected from time to time 
and that progress payments have been made does not relieve the Contractor of the 
responsibility of replacing and making good any defective or omitted work or materials 
in accordance with the requirements of the Contract Documents. 

11. Remedies and Disputes.  

11.1 Failure to Correct Work.  Within ten (10) working days of receiving Written Notice from 
the Agency describing Work that is defective or that is otherwise not in accordance with the 
requirements of the Contract and/or applicable law and directing that such Work be corrected, 
the Contractor and/or the Contractor’s sureties must give the Agency Written Notice of the 
intent of the Contractor and/or the Contractor’s sureties to correct such Work and commence 
correction of such Work in accordance with the Agency’s notice and the Contract.  If the 
Contractor and/or the Contractor’s sureties do not give the Agency Written Notice of intent to 
correct such Work and commence correction of such Work within ten (10) working days of 
receipt of the Agency’s notice, then the Agency may correct such work and/or have such work 
corrected for the account and at the expense of the Contractor and/or its sureties, and the 
Contractor and/or its sureties will be liable to the Agency for any resulting excess cost.  The 
Agency may, in addition to all other remedies that the Agency may have under the Contract and 
at law or equity, deduct any such excess cost of completing the Work from amounts that are 
due or that may become due the contractor.   

11.2 Termination.   

a. In accordance with California Public Contract Code section 7105, in addition to 
all other available remedies that the Agency may have under the Contract, and at law or 
equity, the Agency may terminate the Contractor’s control of the Work: 

i. If the Contractor or any of its subcontractors engaged in the 
performance of the Work fails to timely perform the Work and/or any of the 
Contractor’s material obligations under the Contract Documents, including but 
not limited to submission of an acceptable schedule, that have accrued except 
due to reasons beyond the control of the Contractor pursuant to the Contract 
Documents.   

ii. If the Contractor is adjudged bankrupt, or if it should make a general 
assignment for the benefit of creditors, or if a receiver should be appointed on 
account of its creditors.   

iii. If the Contractor or any of the subcontractors engaged in the 
performance of the Work persistently or repeatedly refuses or fails to supply 
enough properly skilled workers or proper materials for the timely completion 
of the Work.   

iv. If the Contractor fails to make prompt payment to subcontractors 
engaged in the performance of the Work or for material or labor used in the 
performance of the Work in accordance with the Contract Documents and 
applicable law.   



v. If the Contractor or any subcontractors engaged in the performance of 
the Work persistently disregards laws or ordinances applicable to the 
performance of the Work, or the instructions of the Agency, the Construction 
Manager, the Architect, or other authorized representatives of the Agency.   

vi. For any reason or for no reason, at the Agency’s sole discretion. 

b. If the Agency intends to terminate the Contractor’s control of the Work for any 
of the reasons specified in Section 11.2.a, above, the Agency will immediately serve 
Written Notice to the Contractor and its sureties in accordance with the Contract 
Documents.  Notice of the Agency’s intent to terminate the Contractor’s control of the 
Work will be given by registered or certified mail, and via email as a courtesy only, and 
specify the grounds for termination, the required cure, and the time by which the cure 
must be effected.  Upon receipt of notice of the Agency’s intent to terminate the 
Contractor’s control of the Work for any of the reasons specified in Section 11.2.a, 
above, the Contractor will have ten (10) days from receipt of the notice or a longer time 
specified in the notice to cure its default.  If the Contractor does not effect the required 
cure by the time specified in the notice, the Agency will issue a Written Notice of 
termination to the Contractor and its sureties by registered or certified mail, and via 
email as a courtesy only.  The notice of termination will specify:  that upon receipt of the 
notice, the Contractor’s right to perform or complete the Work, including on behalf of 
the Contractor’s sureties, is terminated; that the Contractor’s sureties will have the right 
to take over and complete the Work and perform all of the Contractor’s remaining 
obligations that have accrued under the Contract; and that if the Contractor’s sureties 
do not both give the Agency Written Notice of their intention to take over and perform 
the Contract and commence completion of the Work and performance of all of the 
Contractor’s remaining obligations that have accrued under the Contract within ten (10) 
days after receipt of notice of termination, that the Agency may declare the Contractor’s 
sureties in default and take over the completion of the Work or have the Work 
completed for the account and at the expense of the Contractor and its sureties, and 
the Contractor and its sureties will be liable to the Agency for any resulting excess cost.  
The Agency may, in addition to all other available remedies that the Agency may have 
under the Contract Documents and at law or equity, deduct any such excess cost of 
completing the Work from amounts that are due or that may become due the 
Contactor. 

c. Upon termination of the Contractor’s control of the Work for any of the reasons 
specified in Section 11.2.a, the Contractor will, if so directed by the Agency, immediately 
remove from the Work site any and all materials and personal property belonging to the 
Contractor which have not been incorporated in the Work, and the Contractor and its 
sureties will be liable upon their bond for all damages caused to the Agency by reason of 
the Contractor's failure to complete the Work. 

d. Upon termination of the Contractor’s control of the Work for any of the reasons 
specified in Section 11.2.a, above, the Agency reserves the right to refuse tender of the 
Contractor by any surety to complete the Work. 



e. If the Agency completes or has completed any portion of, or the whole of the 
Work, following termination of the Contractor’s control of the Work for any of the 
reasons specified in Section 11.2.a, above, the Agency will neither be liable for nor 
account to the Contractor or the Contractor’s sureties in any way for the time within 
which, or the manner in which such Work is performed, or for any changes made in such 
Work or for the money expended in satisfying claims and/or suits and/or other 
obligations in connection with completing the Work.  If, following termination of the 
Contractor’s control of the Work for any of the reasons specified in Section 11.2.a, 
above, the unpaid balance of the Contract Price exceeds the expense of completing the 
Work, including compensation for additional legal, managerial, and administrative 
services and all other amounts due for the completion of the Work and/or satisfaction 
of claims of the Agency and/or others arising out of the Contract and any other charges 
that apply to the Contractor under the Contract, the difference will be paid to the 
Contractor.  If such expenses of completing the Work exceed the unpaid balance of the 
Contract Price, the Contractor or its sureties will pay the difference to the Agency. 

f. If the Contract or Contractor’s control of the Work is terminated for any reason, 
no allowances or compensation will be granted for the loss of any anticipated profit by 
the Contractor. 

g. In accordance with California Government Code section 4410, in the event a 
national emergency occurs, and public work being performed by contract is stopped, 
directly or indirectly, because of the freezing or diversion of materials, equipment or 
labor, as the result of an order or a proclamation of the President of the United States, 
or of an order of any federal authority, and the circumstances or conditions are such 
that it is impracticable within a reasonable time to proceed with a substantial portion of 
the work, then the Agency and the Contractor may, by written agreement, terminate 
the Contract.  In accordance with California Government Code section 4411, such a 
termination agreement will include the terms and conditions of the termination of the 
Contract and provision for the payment of compensation or money, if any, which either 
party will pay to the other or any other person, under the facts and circumstances in the 
case.  Compensation to the Contractor will be determined on the basis of the 
reasonable value of the work done, including preparatory work.  As an exception to the 
foregoing, in the case of any fully completed separate item or portion of the Work for 
which there is a separate contract price, the contract price shall control.  The parties 
may in any other case adopt the contract price as the reasonable value of the work or 
any portion of the work done. 

11.3 Disputes.   

a. Claims.  In general, any claim by a contractor in connection with a public works 
project must adhere to the following procedural requirements pursuant to California 
Public Contract Code section 9204: 

i. All claims submitted shall be submitted in writing and include 
reasonable documentation from the Contractor to support the claim. 



ii. Once the Agency has received a claim pursuant to Section 9204, the 
Agency shall conduct a reasonable review of the claim. Within forty-five (45) 
days of receipt of the claim, the Agency shall provide the Contractor with a 
written statement identifying which portion of the claim is undisputed and 
which portion is disputed.  

(1) The Agency and Contractor may mutually agree to extend the 
45-day period.  

(2) If the Agency needs approval from Agency Council in order to 
provide the claimant with the written statement described above, and 
Agency Council does not meet within the 45-day period or within the 
mutually agreed extended time period, then the Agency has up to three 
days following the next duly publicly noticed meeting after the 45-day 
period (or extension) to provide the written statement.  

iii. For any undisputed portion of a claim, the Agency must process and 
make any payment due within sixty (60) days of the Agency’s issuance of its 
written statement.  

(1) If the Agency fails to issue its written statement, Section 
11.3.a.v shall apply.   

iv. If the Contractor disputes the Agency’s written statement, or if the 
Agency fails to respond within the 45-day period or the mutually agreed 
extended time, the Contractor may demand in writing an informal conference 
to meet and confer for settlement of the issues in dispute. Upon receipt of the 
written demand sent by registered mail or certified mail, return receipt request, 
the Agency shall hold the meet and confer conference within thirty (30) days of 
the demand.  

(1) Within ten (10) working days following the meet and confer 
conference, the Agency must provide the Contractor a written 
statement identifying any portion of the claim that remains in dispute.  

(2) Any payment due on undisputed portions of the claim must be 
made within sixty (60) days of the meet and confer conference.   

(3) Any disputed portion of the claim after the meet and confer 
conference shall be submitted to nonbinding mediation, with the 
Agency and the Contractor sharing costs equally. The Agency and the 
Contractor shall mutually agree to a mediator within ten (10) working 
days after the Agency issues the written statement identifying the 
portion of the claim that remains in dispute. If the parties cannot agree 
upon a mediator, each party shall select a mediator and those 
mediators shall select a qualified neutral third party to mediate. Each 
party shall bear the fees and costs charged by its respective mediator in 
connection with this selection process. If mediation is unsuccessful, the 



parts of the claim remaining in dispute shall be subject to applicable 
procedures outside Public Contract Code section 9204.  

v. If the Agency fails to respond to a claim within the time periods 
described herein, or to otherwise meet the time requirements, then the claim 
will be deemed rejected in its entirety. 

vi. Any amounts not paid in a timely manner shall bear interest at seven (7) 
percent per year. 

vii. For subcontractors or lower tier subcontractors that lack legal standing 
to assert a claim against the Agency because privity of contract does not exist, 
the Contractor may present to the Agency a claim on behalf of the 
subcontractor. The subcontractor may request in writing that the Contractor 
present a claim for work which was performed by the subcontractor, and shall 
provide reasonable documentation to support the claim. Within forty-five (45) 
days of receiving this written request, the Contractor shall notify the 
subcontractor in writing as to whether the Contractor has presented the claim 
to the Agency, or provide the subcontractor with a statement of the reasons for 
having not done so. 

b. Claims for $375,000 and Less.  In accordance with California Public Contract 
Code section 20104.2, the following procedures apply to submitting claims of $375,000 
or less between the Contractor and the Agency: 

i. The claim shall be in writing and include the documents necessary to 
substantiate the claim.  Claims must be filed on or before the date of final 
payment.  Nothing in this subdivision is intended to extend the time limit or 
supersede notice requirements otherwise provided by contract for the filing of 
claims.  

ii. For claims of less than $50,000, the Agency shall respond in writing 
within forty-five (45) days of receipt of the claim, or may request, in writing, 
within thirty (30) days of receipt of the claim, any additional documentation 
supporting the claim or relating to defenses to the claim the Agency may have 
against the Contractor. 

(1) If additional information is thereafter required, it shall be 
requested and provided pursuant to this Section 11.3.b, upon mutual 
agreement of the Agency and the Contractor. 

(2) The Agency’s written response to the claim, as further 
documented, shall be submitted to the Contractor within fifteen (15) 
days after receipt of the further documentation or within a period of 
time no greater than that taken by the Contractor in producing the 
additional information, whichever is greater.  

iii. For claims of over $50,000 and less than or equal to $375,000, the 
Agency shall respond in writing to all written claims within sixty (60) days of 



receipt of the claim, or may request, in writing, within thirty (30) days of receipt 
of the claim, any additional documentation supporting the claim or relating to 
defenses to the claim the Agency may have against the Contractor. 

(1) If additional information is thereafter required, it shall be 
requested and provided pursuant to this Section 11.3.b, upon mutual 
agreement of the Agency and the Contractor. 

(2) The Agency’s written response to the claim, as further 
documented, shall be submitted to the Contractor within thirty (30) 
days after receipt of the further documentation, or within a period of 
time no greater than that taken by the Contractor in producing the 
additional information or requested documentation, whichever is 
greater. 

iv. If the Contractor disputes the Agency’s written response, or the Agency 
fails to respond within the time prescribed, the Contractor may so notify the 
Agency, in writing, either within fifteen (15) days of receipt of the Agency’s 
response or within fifteen (15) days of the Agency’s failure to respond within 
the time prescribed, respectively, and demand an informal conference to meet 
and confer for settlement of the issues in dispute.  Upon a demand, the Agency 
shall schedule a meet and confer conference within thirty (30) days for 
settlement of the dispute.   

v. Following the meet and confer conference, if a claim under this section 
or any portion remains in dispute, the Contractor may file a claim for money or 
damages as provided in Chapter 1 (commencing with Section 900) and Chapter 
2 (commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the 
Government Code.  For purposes of those provisions, the running of the period 
of time within which a claim must be filed shall be tolled from the time the 
Contractor submits his or her written claim pursuant to this Section 11.3.b until 
the time that claim is denied as a result of the meet and confer process, 
including any period of time utilized by the meet and confer process.   

vi. This Section 11.3.b does not apply to tort claims and nothing in this 
Section 11.3.b is intended nor shall be construed to change the time periods for 
filing tort claims or actions specified by Chapter 1 (commencing with Section 
900) and Chapter 2 (commencing with Section 910) of Part 3 of Division 3.6 of 
Title 1 of the Government Code. 

c. Civil Actions for $375,000 and Less.  In accordance with California Public 
Contract Code section 20104.4, the following procedures apply to civil actions to resolve 
claims of $375,000 or less between the Agency and the Contractor: 

i. Pursuant to California Public Contract Code section 9204(d)(1), unless 
otherwise agreed to by the Agency and the Contractor in writing, the mediation 
conducted pursuant to Section 11.3.a.iv(3) shall excuse any further obligation to 
mediate after litigation has commenced. 



(1) The parties may agree in writing that within sixty (60) days, but 
no earlier than thirty (30) days, following the filing or responsive 
pleadings, the court shall submit the matter to non-binding mediation 
unless waived by mutual stipulation of both parties.  The mediation 
process shall provide for the selection within fifteen (15) days by both 
parties of a disinterested third person as mediator, shall be commenced 
within thirty (30) days of the submittal, and shall be concluded within 
fifteen (15) days from the commencement of the mediation unless a 
time requirement is extended upon a good cause showing to the court 
or by stipulation of both parties.  If the parties fail to select a mediator 
within the 15-day period, any party may petition the court to appoint 
the mediator.  

ii. If the matter remains in dispute, the case shall be submitted to judicial 
arbitration pursuant to Chapter 2.5 (commencing with Section 1141.10) of Title 
3 of Part 3 of the Code of Civil Procedure, notwithstanding Section 1141.11 of 
that code.  The Civil Discovery Act of 1986 (Article 3 (commencing with Section 
2016) of Chapter 3 of Title 3 of Part 4 of the Code of Civil Procedure) shall apply 
to any proceeding brought under this subdivision consistent with the rules 
pertaining to judicial arbitration. 

(1) Notwithstanding any other provision of law, upon stipulation of 
the parties, arbitrators appointed for purposes of this article shall be 
experienced in construction law, and, upon stipulation of the parties, 
mediators and arbitrators shall be paid necessary and reasonable hourly 
rates of pay not to exceed their customary rate, and such fees and 
expenses shall be paid equally by the parties, except in the case of 
arbitration where the arbitrator, for good cause, determines a different 
division. In no event shall these fees or expenses be paid by state or 
county funds. 

(2) In addition to Chapter 2.5 (commencing with Section 1141.10) 
of Title 3 of Part 3 of the Code of Civil Procedure, any party who after 
receiving an arbitration award requests a trial de novo but does not 
obtain a more favorable judgment shall, in addition to payment of costs 
and fees under that chapter, pay the attorney's fees of the other party 
arising out of the trial de novo. 

iii. The court may, upon request by any party, order any witnesses to 
participate in the mediation or arbitration process. 

d. Undisputed Amounts.  In accordance with California Public Contract Code 
Section 20104.6, the Agency shall not fail to pay money as to any portion of a claim 
which is undisputed except as otherwise provided in the contract. 

e. Interest.  In any suit filed under Public Contract Code Section 20104.4 
concerning this contract, the Agency shall pay interest at the legal rate on any 
arbitration award or judgment.  Such interest shall accrue from date the suit was filed. 



f. Claim for money or damages required. For any claims not covered by the 
procedures set forth in this Section 11.3, Contractor shall file a claim for money or 
damages as provided in Chapter 1 (commencing with Section 900) and Chapter 2 
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the Government 
Code, prior to filing a civil action to resolve the claim.  For purposes of those provisions, 
the running of the period of time within which a claim must be filed shall be tolled from 
the time the Contractor submits his or her written claim pursuant to this Section 11.3 
until the time that claim is denied by the Agency, including any period of time utilized by 
the meet and confer process.   

12. Notice. 

Written notice shall be provided to the addresses set forth in Section 3 of the Contract. Any 
notices, bills, invoices, or reports required by this Contract shall be deemed received on: (i) the 
day of delivery if delivered by hand, facsimile, or overnight courier service during Contractor’s 
and Agency’s regular business hours, or the following day if delivered after business hours; or 
(ii) on the third business day following deposit in the United States mail if delivered by mail, 
postage prepaid, to the addresses listed below (or to such other addresses as the parties may, 
from time to time, designate in writing).  The parties shall make good faith efforts to provide 
advance courtesy notice of any notices or communications hereunder via e-mail. However, 
under no circumstances shall such courtesy notice satisfy the notice requirements set forth 
above; nor shall lack of such courtesy notice affect the validity of service pursuant to the notice 
requirement set forth above. 

 
13. Order of Precedence.  In the event of any inconsistency between the sections, attachment, 
specifications, or provisions which constitute the Contract Documents, the following order of 
precedence shall apply: 

13.1 Any modifications or amendments to the Contract, in reverse chronological order, and 
in the same order as the specific portions of the Contract Documents they modify or amend. 

13.2 The Contract. 

13.3 Special Conditions or Provisions. 

13.4 General Conditions. 

13.5 The Notice Inviting Bids, Instructions to Bidders, and Proposal Documents. 

13.6 Technical Specifications. 

13.7 Project Plans and Drawings. 

Any conflict between the Project Plans and Drawings and the Technical Specifications will be resolved in 
favor of the document with the latest date (e.g., the more recent document).  If the dates are not 
determinable, the conflict will be resolved in favor of the Technical Specifications. 

14. Miscellaneous. 



14.1 Amendment.  No amendment or modification of this Contract will be binding unless it is 
in a writing duly authorized and signed by the parties to this Contract. 

14.2 Jurisdiction. This Contract shall be administered and interpreted under the laws of the 
State of California. Jurisdiction of litigation arising from this Contract shall be in that state and 
venue shall be in Alameda County, California.  

14.3 Severability.  If any part of this Contract is found to conflict with applicable laws, such 
part shall be inoperative, null, and void insofar as it conflicts with said laws, but the remainder 
of this Contract shall be in full force and effect. 

14.4 Notice of Non-Renewal. Contractor understands and agrees that there is no 
representation, implication, or understanding that the Agency will request that work product 
provided by Contractor under this Contract be supplemented or continued by Contractor under 
a new agreement following expiration or termination of this Contract. Contractor waives all 
rights or claims to notice or hearing respecting any failure by Agency to continue to request or 
retain all or any portion of the work product from Contractor following the expiration or 
termination of this Contract. 

14.5 Parties in Interest. This Contract does not, and is not intended to, confer any rights or 
remedies upon any person or entity other than the Parties to this Contract. 

14.6 Waiver.  Neither the acceptance of work or payment for work pursuant to this Contract 
shall constitute a waiver of any rights or obligations arising under this Contract. The failure by 
the Agency to enforce any of Contractor’s obligations or to exercise Agency's rights shall in no 
event be deemed a waiver of the right to do so thereafter.  

 

  


